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- INTRODUCTION
i In April 1996 the Advisory Committee, with the approval of Standing
- Committee, published a packet of proposed amendments to the Federal Rules of
- Appellate Procedure. The packet consisted of proposed revisions to each of the

Federal Rules of Appellate Procedure. The revisions were developed using the
r Guidelines for Drafting and Editing Court Rules developed by the Standing
— Committee’s consultant, Brian Garner, Esquire, and the Standing Committee’s Style
Subcommittee. (The packet is the product of what has become commonly known as the
| style project.) The comment period closed on December 31, 1996. The Advisory
e Committee met on April 3 and 4, 1997, in Washington, D.C. The Advisory
- Committee considered the public comments on the proposed amendments to the
Appellate Rules. After making several changes to the proposed amendments, the
Advisory Committee approved them for presentation to the Standing Committee for
o final approval.

" In August 1996 the Advisory Committee, with the approval of the Standing

= Committee, published proposed amendments to Federal Rules of Appellate Procedure 5

. and 5.1 and to Form 4. The period for public comment closed on February 15, 1997.
At the Advisory Committee’s April meeting, the Committee considered all the

< comments on the proposed amendments. After making additional changes to the

- proposed amendments, the Advisory Committee approved them for presentation to the

Standing Committee for final approval.
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The amendments to Rules 5 and 5.1 were not developed as part of the style

project and the proposed amendments were not published as part of the style packet. If
‘the amendments are approved by the Standing Committee, they will continue through
the rest of the approval process simultaneously with the style packet. Therefore, this
report incorporates the most recent revisions of Rules 5 and 5.1 into the style packet.

"The Advisory Committee requests that the Standing Committee approve the

entire packet of rules and the revised Form 4 for submission to the Judicial Conference
at its fall meeting.

I.

ACTION ITEMS

A. Proposed style revisions of Rules 1 through 48 of the Federal Rules
of Appellate Procedure and additional proposed amendments to
Rules §, 5.1, 26.1, 27, 28, 29, 32, 35, and 41.

The proposed style revisions and the proposed amendments to Rules 27, 28, and
32 were published for comment by the bench and bar, in April 1996. The
comment period closed on December 31, 1996. Thirt)i—nine letters were
received from commentators. The reaction to the project was overwhelmingly
favorable although there were numerous suggestions to revise specific rules.

Due to the scope of this project, this report will be organized differently than is
customary. This portion of the report is orgamzed by rule number and
contains:

1. a general summary of the comments submrtted on each rule;

2. a summary of the individual comments on each rule; and

3. a Gap Report indicating the changes made after publication.

The text of the rules themselves follows in a later portion of this report. To
allow you to easily identify each change made aftér publication, a hand-marked
copy of the rules is included. 'It is followed by a clean version of the rules as
finally approved by the Advisory Committee. :

1. Synopsis of Proposed Amendments

It is customary for this report to include a synopsis of the
proposed amendments. Again, because of the scope of this project, this
report will summarize only the proposed amendments that involve
substantial substantive amendments.

Substantrve amendments to four rules were separately published
in September 1995. The period for public comment closed in March
1996 and, as is usual, the Advisory Committee met arid approved
additional refinements. At its June 1996 meeting, the Standing
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Committee tentatively approved the rules as revised. The Standing
Committee did not forward the rules to the Judicial Conference last fall
because additional style revisions of these same rules were included in
the packet published in April 1996. Only very minor changes have been
made in-any of these rules-on the basis of comments submitted during
this latest pubhcatlon period. g

(a) Rule 26.1 has been divided into three subdivisions to make it
more comprehensible. ‘The rule continues to require disclosure of a
party’s parent corporation but the proposed amendments delete the
requirement that a corporate party identify subs1d1ar1es and affiliates that
have issued shares to the public. The amendments, however, add a
requirement that a party list all its stockholders; that are pubhcly held
compames owning . 10% or more- of the party’s stock

- (b) Rule 29 has been entlrely rewritten and several significant
changes are proposed.

e ! The provision in the former rule granting penmss1on to
conditionally file an amicus brief with the motion for leave to file
is changed to require that the brief accompany the motion. In
addition to identifying the movant’s interest and stating the
general reasons why an amicus brief is desirable, the amended
rule requires that the motion state the. relevance of the matters
asserted to the disposition of the case.:

The contents and form of the brief are spec1ﬁed
The amended rule limits an amicus brief to one-half the length of
. aparty’s principal brief. NI
. An amijcus brief must be filed no later than 7 days after the

principal brief of the party being suppcljted
. An amicus is not permitted to file a reply brief.

(c) Rule 35 is amended to treat a request for a rehearing en banc
like a petition for panel rehearing so that a request for a rehearing en
banc will suspend the finality of a court of appeals’ judgment and extend
the period for filing a petition for a writ of certiorari. The sentence in
the existing rule stating that a request for rehearing en banc does not
suspend the finality of the judgment or stay the mandate is deleted. In
keeping with the intent to treat a request for a panel rehearing and a
request for a rehearing en banc similarly, theterm “petition for
rehearing en banc” is substituted for the term “suggestion for rehearing
en banc.” The amendments also require each. petition for en banc
consideration to begin with a statement concisely 'demonstrating that the
case meets the criteria for en banc consideration. / Intercircuit conflict is
citeéd as an example of a proceeding that lmght mvolve a ‘question of
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“exceptional importance”—one of the traditional criteria for granting an W

.en banc hearing. The amendments hmrt a petrtlon for en banc review to -

15 pages ~ % J‘
RH (d) Rule 41 is amended so that the ﬁlmg of e1ther a petition for -

rehearmg en banc or a motion for astay,; of mandate pending petition to
the Supreme Court for a writ of certiorari will delay the issuance of the
~mandate: untll the court dlsposes of: the petition or'motjon. The amended »
' rule also. makes it clear thata mandate is effective when issued. The i
presumptlve perlod for a. stay‘of mandate pendmg petltlon for a writ of

In‘t addltlon‘ ithose four 1rules 3 substantrve amendments to Rules
27 28 'and |32 were in progrqss at the same: time as' preparatron of the |
style packet for pubhcatlon Those rules, with extensive proposed A
substantive amendments weretpubhshed as part of the style packet.
AR : o
(e) Rule 27 is ‘entirely rewritten . Astamended, Rule 27 contains

the form requirements that prev1ously appeared at Rule 32(b). Rule 27 .
also provides that: @ﬁ;
. any legal argument necessary to support the motion must be
contained in the motion, no separate brief is permitted; F
e the time for respondmg to.a motlon 1s>uexpanded from 7 days to ™
10days; © : © ... ol
. areplyto a response may be ﬁled within 7 days after service of E
the response;’ 1 SN -
] a motion or a response to a motron must not exceed 20 pages and
‘ a reply must not exceed 10 pages;

° a motion will be declded wrthout oral argument unless the court
orders otherwise. «

(f) Rule 28 is amended to conform to proposed amendments to
Rule 32. The page limitations for a brief are deleted from 28(g). Rule
28 is also amended to require a brief to include a certificate of
compliance with the length limitations established in Rule 32.

1

ey

f

(g) Rule 32 is amended in several significant ways.
. A brief may be on “light” paper, not just “white” paper. Cream
and buff colored paper, including recycled paper, are acceptable.
-, The provision for pamphlet-sized briefs have been deleted.
All references to use of carbon copies have been deleted.
A brief may be produced using either a monospaced typeface or a
~ proportionally-spaced typeface. - = -
. - The rule establishes new length limitations for briefs. If page

2
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counting is used to measure the length of a brief, a principal brief
may not exceed 30 pages, and a reply brief may not exceed 15
pages. Other counting methods that approximate the former 50
. page limit are, however, permitted.
Co- A brief may have a total of 14,000 words.
- A brief using monospaced typeface may have 1,300 lines
of text.

. The rule requires a certificate of compliance with the length
limitations.
The treatment of an appendix is in its own subdivision.
A brief that complies with the national rules is acceptable in
every court. Local rules may not impose form requirements that
are not in the national rule. Local rules may, however, move in’
the other direction; they can authorize non-compliance with
certain of the national norms.

In addition to those seven rules, amendments to Rules 5 and 5.1 were
published in August 1996. The comment period closed February 15,
1997. Eight comments were received. Four commentators expressed
general support for the proposed changes; none expressed general
opposition.

(h) Existing Rules 5 and 5.1 are combined in new Rule 5. Rule
5.1 was largely repetitive of Rule 5 and the Federal Courts Improvement
Act of 1996 made Rule 5.1 obsolete. New Rule 5 is intended to govern
all discretionary appeals from district court orders, judgments, or
decrees. Most of the changes are intended only to broaden the language
so that Rule 5 applies to all discretionary appeals. The time for filing
provision, for example, states only that the petition must be filed within
the time provided by the statute or rule authorizing the appeal or, if no
such time is specified, within the time provided by Rule 4(a) for filing a
notice of appeal. A uniform time—7 days—is established for filing an
answer in opposition or a cross-petition.

Proposed amendments to Form 4

Form 4 is substantially revised to conform with new statutory provisions
in the Prison Litigation Reform Act and to obtain more detailed
information needed to assess a party’s eligibility to proceed in forma
pauperis.

Proposed Form 4 was published in August 1996. The period for public
comment closed on February 15, 1997. Five comments were submitted.
Two commentators generally endorsed the proposed changes and two
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opposed them because of the expended and detailed nature of the
- information requested. The Advisory Committee approved only minor
1 post-publication changes. ‘The Committee believes that the expanded
scope of the form is appropriate and that many of the provisions as to
which objections were raised are statutorily mandated.

\‘ b
iy

II. INFORMATION ITEMS

A. Minutes

Draft minutes of the Advisory Committee meeting held April 3 and 4 in
Washington, D.C. are attached to this report The minutes have not yet been approved
by the Advisory Committee.:

B. Committee Agenda

Attached to this report is a copy of the Advisory Committee’s Table of Agenda

Items which indicates the status of proposed amendments under consideration by the
Committee. :
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General Comments on the Proposed Style Amendments

I. Summary of the Public Comments that Are General in Nature

Seventeen commentators offered general comments on the effort to redraft the
rules using the “Guidelines for Drafting and Editing Court Rules.” Sixteen of the
commentators support the project because of the rules’ increased clarity. Only one
commentator opposes the project. The opponent is “unconvinced of the utility of this
project.” The opponent states that, absent proof that the current rules are systemically
flawed, those advocating change have the burden of showing the need for change -- a
burden that has not, in the opponent’s opinion, been met.

One of the 16 supporters of the project urges that once the comprehensive
revision is complete, that there be restraint in proposing further amendments unless
there is a strong and demonstrable need.

In addition, one commentator asks whether it is appropriate for the rules to
adopt the term “circuit clerk.” That same commentator suggests the need for
consistency in the use of figures or words when the rules refer to numbers.

II. Summary of the Individual Comments that Are General in Nature

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy commends the committee for the “extraordinary improvement in
clarity it has achieved.”

2. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715
Helena, Montana 59624-1715

Mr. Waterman applauds the committee’s efforts stating that “the revisions to the
language of the rules are a considerable improvement and successfully provide
for the clarity which the rules should extend to all Federal practitioners.”
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Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360

" Durham, North Carolina 27708-0360

Professor Rowe generally approves the restylmg

He suggests that, if possrble the boﬂerplate language not be repeated as a
Committee Note after each rule.

Professor Rowe notes the use of the term c1rcu1t clerk” in the new rules.
Although the term is clear and concise, Professor Rowe asks if the clerks are
bemg renamed and whether the rules | process has authorlty to rename them.

Professor Rowe also suggests that there should be cons1stency in the use of
ﬁgures or written-out numbers. He points out, for example, that new rule 26(c)
on page 75 uses “3 calendar days, but new Rule 26.1(c) on page 77 uses “three
copies:” Rule 41(b) on page ;130 uses 7 .days.” He suggests spelling out small
numbers except when they‘ Are»»crosﬁs-jreferences to'rules, or the like.

Joseph D Cohen Esqulre
Stoel Rives

Standard Insurance Center
900 SW Fifth, Suite 2300
Portland, Oregon 97204-1268

Mr. Cohen expresses general approval of the stylistic changes and the
substantive changes to Rules 27, 28, and 32.

John R. Reese, Esquire

McCutchen, Doyle, Brown & Enersen, LLP
Three Embarcadero Center

San Francisco, California 94111-4066

Mr. Reese approves the restyled rules saying that they are “clearer, more
concise and certainly more readable.” : :

Francis H. Fox, Esquire

Bingham, Dana and Gould LLP -
150 Federal Street .

Boston, Massachusetts 02110-1726

Mr. Fox approves the restyling efforts. He states that “the new wording and
captioning are a big improvement.”
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10.

Walter H. Fleischer, Esqnire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer approves the proposed amendments He says that 1t is “a great
project with outstandmg results.” ‘

Honorable Thomas M Reavley
Senior Circuit Judge

903 San Jacinto Boulevard, Suite 434
Austin, Texas 78701

Judge Reavley approves the proposed amendments. He says that the “language
is clearer and the new organization will be very helpfil to the users.”

Philip Allan Lacovara, Esquire
Mayer, Brown & Platt

1675 Broadway

New York, New York 10019-5820

Mr. Lacovara generally endorses the effort to clarify the structure and
organization of the Appellate Rules and to use clear and consistent language. In
addition, once the comprehensive revision is complete, he urges the committee
to exercise restraint in proposing further amendments unless there is a strong
and demonstrable need ‘

Paul W. Mollica, Esquire

Presiding Member, Federal Courts Comrmttee
Chicago Council of Lawyers

One Quincy Court Building, Suite 800

220 South State Street ‘
Chicago, Illinois 60604

The Federal Courts Committee says that the redraft of the appellate rules is
“meticulous and worthy” but it is “unconvinced of the utility of this project.”
The committee believes that the existing appellate rules function quite well and
absent proof that the current rules are systemically flawed the burden is on
those who advocate chan&e The committee states that only time will reveal the
pitfalls that lie in a redrafted rule. They note specific changes that could
engender confusion.
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12.

13.

14.

John Mollenkamp, Esquire

Blanchard, Robertson, Mitchell & Carter P. C S »
P.O. Box 1626 A o Lo
Joplin, Mlssoun 64802

‘Mr Mollenkamp says the styhstlc changes are much needed and will be

particularly helpful to practitioners who appear in the Umted States Court of
Appeals infrequently. L : : :

Andrew Chang, Esquire ‘
Chair, The Committee on Appellate Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498 = |

The committee fully supports the nonsubstantive style revisions.

Elizabeth A. Phelan

Holland & Hart

Post Office Box 8749

Denver, Colorado 80201-8749

(on behalf of the firm’s appellate practice group)

They “wholeheartedly endorse the revisions proposed pursuant to the uniform
drafting guidelines. The revisions have greatly simplified the text of the Rules,
making the Rules direct and easy to understand.”

William C. Wood, Jr., Esquire ‘

Nelson Mullins Riley & Scarborough L.L.P.

Post Office Box 11070 =,

Columbia, South Carolina 29211 :

(on behalf of the Practice and Procedure Committee of the South Carolina Bar)

The committee applauds the efforts to clarify the language of the Appellate
Rules. The committee believes that “the revisions and amendments will make
practice before the federal appellate courts easier for all persons seekmg redress
before those courts.”
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17.
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Honorable John C. Godbold
Senior United States Circuit Judge
P.O. Box 1589 ‘
Montgomery, Alabama

Judge Godbold praises that the restyhzatlon of the appellate rules as “an
admirable and highly significant achievement.” He says that “[]t exemplifies a
change in focus from the v1ewpomt of the writer.to embrace the process of
communication to the reader.” : ‘

Professor Thomas E. Baker .
Alvin A. Allison Professor = S
Texas Tech University School of Law

Lubbock, Texas 79409-004

Professor Baker supports the proposed revisions statmg the they are “self-
evidently an improvement on the existing language

Professor Joseph Kimble

The Thomas M. Cooley Law School
217 South Capitol Avenue

Lansing, Michigan 48901

Professor Kimble expressed strong support for the proposed revisions calling
the proposed appellate rules and the drafting guidelines “the biggest
breakthrough in legal drafting in 30 years.” He says that “[e]ven changing
from shall to must is significant.” o
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Rule 1

Comments on Proposed Amendments to Rule 1 -

General Summary of Public Comments on Rule 1

There was only one commentator. The commentator offers no general comment

on the amendment but specifically questions the use of the term “filing” in (2)(2).

II.

Summary of Individual Comments on Rule 1 -

Professor Thomas D. Rowe, Jr.
Duke University School of Law

Box 90360

Durham, North Carohna 27708-0360

Professor Rowe asks whether the reference in (a)(2) to “filing a motion or other
document” is really the same as the old rule’s “making of a motion or
application”? He notes that new Rule 27(a)(1) says “[a]n application for an
order or other relief is made by motion” and lacks old Rule 27(a)’s reference to
a motion’s bemg ‘made by filing a motion.”

Gap Report

There are no post-publication changes in Rule 1.
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\ Rule 2

Comments on the Proposed Amendment to Rule 2

General Summary of Public:Comments on Rule 2

i

There was only one commentator on Rule 2. The commentator suggests further

stylistic improvement.

II.

Summary of Individual Comments on Rule 2

Stanley P. Wilson, Esquire

. McMahon, Surovik, Suttle, Buhrmann, Hicks & Gill

First National Bank Building, Suite 800
400 Pine Street
Abilene, Texas 79601

Mr. Wilson suggests amending Rule 2 to state:
To expedite its decision, or for other good cause, a court of appeals
may, in a particular case, with or without a party’s motion, suspend any
provision of these rules and may, except as otherwise provided in Rule
26(b), order such proceedings as it may direct.

Gap Report

!

One stylistic change is made. In line 3, the words suspend the provisions of any of
these rules” is changed to “suspend any provision of these rules”.
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Rule 3

Comments on the Proposed Amendments to Rule 3
I. General Summary of the Public Comments on Rule 3

Six comments on Rule 3 were received. One commentator expresses general
support for the two substantive changes — that a court order is required to consolidate
appeals, and that, when an inmate files a notice of appeal by depositing the notice in
the institution’s internal mail system, the clerk must note the docketing date on the
notice. Another commentator supports the latter change, and has no strong objection to
the former but hesitates to endorse it because it removes an option currently available
to parties.

Three commentators state that the proposed amendments to 3(b) may blur the
distinction between “joint” and “consolidated” appeals.

Another commentator suggests a stylistic change.
11. : Summary of Individual Comments on Rule 3

1. Philip Allan Lacovara, Esquire

Mayer, Brown & Platt

1675 Broadway

New York, New York 10019-5820
Mr. Lacovara suggests changing the word “notwithstanding” to either “despite”
or “even if” in 3(d)(3) and throughout the rules.

2. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604

The Federal Courts Committee notes that existing 3(b) observes a distinction
between actions that are “joined” (merged into a single action ) and those that
are “consolidated” (proceeding together but retaining separate identities). Draft
Rule 3(b)(2) blurs the distinction by using “joined or consolidated” in the
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Rule 3

conjunctive. The committee believes that this could cause confusion.

Andrew Chang, Esquire

Chair, The Committee on Appellate Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498

The committee supports both proposed substantive changes. : (1 --that a court
order is required to consolidate appeals;2 - that when an inmate files a notice of
appeal using the institution’s internal mail system, the clerk must note the
docketing date)

Laurence S. Zakson,\ Esquire
The Committee on Federal Courts
The' State Bar of California

555 Franklin Street . ‘
- San Francisco, California 94102—4498

The comm1ttee comments on two substantive changes in Rule 3,

1. The proposed amendments require that consolidation be accomplished by
court order (as opposed to stipulation) and require a court order to join
appeals after separate notices of appeal have been filed. The revisions
are designed to clarify the actual status of the respective appeals. The
comrnittee has no strong objection to this amendment given that it will
clarify the status of appeals and given the courts’ preference for
consolidation/joinder, which should result in the routine granting of
consolidation orders.  However, because the amendment removes an
option currently available to the part1es ‘the commlttee feels some
hesitancy to endorse it. ¥

2. The committee endorses the change that requlres the court clerk to note
the “docketing” date when an inmate files a notice of appeal by
depositing the notice in a prison’s internal mail system.-

David S. Ettinger, Esquire

Chair, Appellate Courts Committee

Los Angeles County Bar Association . -~
P.O. Box 55020

- Los Angeles, California 90055-2020

The committee suggests amending (b)(2). The proposed rule is confusing
because it fails to distinguish between a joint appeal and a consolidated appeal.
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/ Rule 3

The committee suggests that (b)(2) be modified so that after the word “joined”
add “(if from a single judgment or order)”; and after the word “consolidated”
add “(if from separate Judgments or orders)

6. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
‘(forwarding the comments of individual members of the Ninth Clrcult Advisory
- Committee)

The commentator notes that redrafted 3(b) may create an ambiguity about the
difference between joint and consolidated appeals. Although (b)(1) treats joint
appeals separately and notes that they proceed “as a single appellant,”
subdivision (b)(2) refers to appeals that may be “joined or consolidated” on
court order. Injecting joint appeals in (b)(2) without further reference to (b)(1)
suggests that both devices are the same. The Committee Note clarifies the
matter, but the commentator asks whether a better draftmg job would make the
distinction clear on the face of the rule. ‘

Gap Report

The Advisory Committee approved one major change in Rule 3 and seVeral minor

changes. . ‘

1. The major change is to incorporate the sole remaining paragraph of Rule 3.1 as
subparagraph (a)(3) and to move existing subparagraph (3) to subparagraph (4).
The Federal Courts Improvement Act of 1996 repealed paragraphs (4) and (5) of
28 U.S.C. § 636(c). That statutory change made the continued separate
existence of Rule 3.1 unnecessary.” With the abroganon of Rule 3.1, paragraph
(b) of that rule is moved to 3(a)(3). : o

2. In 3(b)(1), the word “persons” is replaced with “par;tles”. S

Rule 3(b)(2) is altered to say that “appeals may be joined or consolidated by the

court of appeals.” The published version required a court “order” for

consolidation. Omission of that requirement reflects the Advisory Committee’s
conclusion that consolidation could appropriately be accomphshed by court rule
as well as by court order. ’

4. In 3(d)(2) and (3) the references to the “clerk” is clarified by changing both
references to “district clerk”. Also in 3(d)(3) the word “notwithstanding” is
changed to “despite”. C

5. The Committee Note is amended to conform to the changes noted above and to

W
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Rule 3

remove potentially misleading language about the distinctions between
consolidated and joint appeals.

N
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Rule 3.1 -

(,

Comments on Proposed Amendments to Rule 3.1 ] j
None v
Gap Report B

Section 207 of the Federal Courts Improvement Act of 1996 abolished the first appeal
to a district court followed by a discretionary appeal to the court of appeals. As a
result of the statutory amendments, subdivision (a) of Rule 3.1 is no longer needed.
Since Rule 3.1 existed primarily because of the provisions in subdivision (a),
subdivision (b) was moved to Rule 3(2)(3) and Rule 3.1 has been abrogated.
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- ‘ Rule 4
,m‘w
E Comments on the Proposed Amendments to Fed. R. App. P. 4
r
i L. e General Summary of Public Comments on Rule 4
e Nine comments on Rule 4 were received.
& e
None of the. commentators expressed either general approval or disapproval of
f’“ ‘ the proposed amendments; instead, they offered comments on specific provisions.
Lo L oo ‘ T ‘ L
One commentator notes that 4(a) no longef says what happens if a notice of

| appeal is mistakenly filed in the appellate court. The commentator suggests that the

- Committee Note explain, if appropriate, the practice of sending the notice to the district

court with a notation of the date it was received by the court of appeals, that the notice

L will be treated as filed in the district court on that date and that the deletlon is not
intended to change that practlce N : ' :

*i.,; One commentator says that proposed 4(a)(5) may work an unintended

substantive change. The current rule says that the time to appeal may be extended if a
- party so moves “not later than 30 days™ after explratlon of the time prescrlbed by 4(a)
L, The proposed rule says “within 30 days.” The commentator suggests returnmg to “

later than.”

There are differing opinions on the amendment to (a)(6) that would preclude
reopening the time for appeal if the movant received notice of entry of judgment from
“the court,” whereas under the existing rule only notice from a party or from “the
clerk” bars reopening. Two commentators oppose the change. Both commentators
note that Fed. R. Civ. P. 77(d) requires the “clerk” to serve notice of entry of orders
and judgments. One of the two says it is ill-advised to encourage or sanction the giving
of notice by court personnel other than the clerk; the other says the change makes little
- sense. A third commentator “does not object to the modification” because if notice is
| received from the court in some manner, not necessarily from the clerk, the parties
- should be held to the’ same standard of dlhgence SRR -

7

o ‘ ‘

Ew There is also a dlfference of opinion over the change in 4(b) that permits the
government to appeal within 30 days after the later of the entry of judgment or the

{“’“‘; filing of “the last defendant’s” notice of appeal. ‘One commentator specifically

e supports the change. Another commentator opposes it believing that in multi-defendant
R cases the change could substantially delay the finality of the judgment -- perhaps even

{ beyond the time that a defendant completes the custodial portion of his or her sentence.

- * Two commentators specifically support the changes in 4(b)(4) that permit an
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Rule 4

extension of time for “good cause” as well as for excusable neglect, and that clarify
that a “finding” of excusable neglect or good cause is sufficient.

Two commentators oppose the change in (c) that would require an inmate to use
the special internal mail system for legal mail, if there is one. Another commentator
expresses specific support for. the change in (c) that would measure the time for other
parties to appeal from the “docketing” of an inmate’s appeal rather than from the
court’s “recelpt .of the notice of appeal

Two commentators suggest styhstrc amendments and one of the two suggests a
cross-reference. , The other says that he does not understand existing 4(a)(4) and he
similarly does not understand proposed 4(a)(4)(B)

One commentator suggests that the rule shouId clarlfy whether a cross-appeal is
necessary to preserve an 1ssue not: taddressed by the appellant. Anpother suggests that
the time computation problem dlscussed n the Comm1ttee Note be eliminated by
amending Fed. R. App. P. 26(a) so. that it is consistent with Fed. R. Civ. P. 6(a). A
third commentator suggests, that, 4(a)(5) should 1ot ; permrt extensions of time for filing a
notice of appeal upon a motron ﬁled ex parte \ Because all of these changes would be
new substantive amendments, {the are mapproprrate to make at this stage and the
Advrsory Comm1ttee should con ’;twhether the suggestlons should be placed on the
agenda for future consideration.

II. \ Summary of Individual Comments on Rule 4

1. Douglas B. McFadden, Esquire -
McFadden, Evans & Still, P.C.
1627 Eye Street, N.W., Suite 810
‘Washington, D.C. 20005

Rule 4vshould state Whether a cross-appeal is necessary to preserve an issue not
addressed by the appellant. He specifically mentions the difficulty that arises
when an issue was before the district court but not decided by it.

2. Professor Thomas D. Rowe, Jr.
Duke Umversrty School of Law
Box 90360 .
Durham, North Carolma 27708-0360
P

Professor Rowe suggests that 4(a)(1)(B)’s “Wrthm 60 days after entry” would be
better if it concluded w1th the addition of “of the judgment or order appealed
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e Rule 4
r from.”

Professor Rowe also suggests that 4(b)(4)’s “a period not to exceed” might be
shortened to “no more than”. . :

e 3. Francis H. Fox, Esquire

L Bingham, Dana and Gould LLP L o
150 Federal Street - T : i

- : Boston Massachusetts 02110 1726 o

Mzr. Fox suggests that the headmg of new Rule 4(a)(3) should be “Multiple
Appeals” rather than using the term “cross appeals.” The text encompasses -

- successive notices of appeal without regard to whether there is hostility between
the previous appellant and the new appellant »

~
e Mr. Fox also suggests retaining the phrase “ ﬁndmgs of fact under Rule 52(b) ?
- in Rule 4(a)(4)(A)(ii), rather than the new phrase “factual findings under Rule
L 52(b).” Requiring a judge to make ‘findings of fact” may convey a more

. serious mission than requrrmg that ﬁndmgs have some factual content.

Lw Mr Fox also states that he does not understand the lasttparagraph of old Rule

4(a)(4), on page 10, and he similarly does not understand new Rule 4(a)(4)(B).
~ He also: notes that he does not know what the phrase “in whole or in part” does
L in (B)(i). He says that the prematurely filed notice of appeal will be effective to
save the appeal, in whole or in part, once a pending motion has been decided;
but then (B)(ii) requires another notice of appeal where the particular motion
b has amended something. He says that one would think the amended something

would be part of the judgment or order that has already been appealed “in
| whole or in part” by (B)(i). ; ‘

» Both old Rule 4(a)(5) and new 4(a)(5) allow the district court to extend the time
l for filing a notice of appeal upon a motion filed ex parte. Although the new

b rule makes no substantive change in this respect, he suggests that one should be
made. He says that “it is extraordinary that I could win a case and not even

know that the other side has filed a motion to extend the time within which to
appeal.”

e 3

’; .

{ﬂm‘\

-
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Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

/
The exceptions to the 30-day timetable for filing a notice of appeal listed in
4(a)(1)(A) should include paragraph (B) as an exception, because it creates a
class of “civil case” - those involving the government - in which a party has 60
days from judgment to file a notice of appeal.

Andrew Chang, Esquire

Chair, The Committee on Appellate Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498

Existing Rule 4(a)(6) permits a district court to r}eopen the time for appeal only
when the moving party did not receive notice of the entry of judgment “from
the clerk or any party within 21 days of its entry.” The proposed amendments
would require the district court to find that the movant did not receive notice
“from the district court or any party within 21 days after its entry.” The
committee opposes the change. Civil Rule 77(d) requires the “clerk™ to serve
notice of entry of orders and judgments. The committee says it is ill-advised to
encourage or sanction the giving of notice by employees of the court other than
the clerk d that 4(a)(6) should remain cons1stent with Civil Rule 77.

: The comm1ttee supports the change in 4(b) that permits the government to

appeal within 30 days after the later of the entry of Judgment or the filing of
“the last defendant’s” notice of appeal.

The committee also supports the changes to Rule 4(b)(4) that would permit
extension of time for “good cause” and that would permit extensions upon a
“finding” of excusable neglect or good cause.

The committee opposes the change in subdivision (c) that would require an
inmate to use the special internal mail system for legal mail, if there is one.
The committee says that the purpose of the subdivision is to provide.
incarcerated individuals unrestricted access to pursue their appellate rights and
mandating the use of a particular system severely punishes those who do not,
“particularly those inmates who for whatever reason are less likely to
understand the requirement, such as inmates who are illiterate or have language
difficulties.”
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Rule 4

Laurence S. Zakson, Esquire

The Committee on Federal Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498

In 4(a)(4)(A)(vi) Mr. Zakson points out that there is a substantive change. The
provision states that when a party files a motion for relief from judgment under
Civil Rule 60, the time for filing a notice of appeal is extended if the Rule 60
motion is filed within ten days of entry of judgment. The Civil and Appellate
Rules, however, have different methods of computing time, see Fed. R. Civ. P
6(a) and Fed. R. App. P. 26(a). The amended rule, in Mr. Zakson’s opinion,
makes it clear that the ten days referred to is computed pursuant to the Civil
Rules.

Paragraph (a)(6) deals with reopening the time to file an appeal. The existing
rule provides that only notice from a party or from “the clerk” bars reopening
while the new language precludes reopening if the movant has received notice
from “the court.” The committee does not object to the modification because it
does not appear to impact substantive rights; where notice is received in some
manner from the court but not necessarily the clerk, partles should be held to
the same standards of d111gence S o 1

Currently there is an ambiguity in 4(b). When the government is entitled to
appeal, it may do so within 30.days after entry of judgment or “the'filing of a
notice of appeal by any defendant.” The term “any defendant” creates an
ambiguity when there are multiple defendants. The'!amended rule will permit
the government to appeal within 30 days after the later of “entry of judgment or
the filing of “the last defendant’s notice of appeal.” The committee objects to
the change because in multi-defendant cases, the change could substantlally
delay the finality of the judgment. The committee prov1des the. followmg
example.
Defendant A pleads guilty early on and is sentenced to six months in
custody. She prevails on most of the sentencing issues and chooses not
to appeal. She commences her prison term which would have been
longer if the government had prevailed on one or more of the sentencing
issues. Her co-defendant, B, does not plead guilty and proceeds to trial
which does not occur until a year later. B is convicted and eventually
sentenced to a year in custody. . B appeals her conviction and sentence.
The current proposal may permit the government to appeal A’s sentence
as long as the notice of appeal is filed within 30 days of the notice of
appeal filed by B, i.e. six months after’A completes the custodial portion

Report to Standing Committee
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of her sentence.

The committee endorses the changes in (b)(4) that would permit the court to
extend the time for appeal for “good cause” as well as excusable neglect and
that clarify that a “finding” of excusable neglect or good cause is sufficient.

The committee endorses the change in (c) that would measure the time for other
parties to appeal from the “docketing” of an inmate’s appeal filed under (c)
rather than from the “receipt” of the notice of appeal. Because “docketing” is
an easily and precisely identified event, the change ehmmates uncertamty and

does not nnpact substantlve rrghts

Ehzabeth A. Phelan S v

Holland & Hart

Post Office Box 8749

Denver, Colorado 80201-8749

(on behalf of the firm’s appellate practice group)

The proposed amendments to Rule 4(a)(5) may work an unintended substantive
change. .. The language is changed so that the time to appeal may be extended if
“a party so moves within 30 days after the time prescribed by this Rule 4(a)
expires.” The existing rule says that the motion must be filed “not later than 30
days after expiration of the time prescribed by this Rule 4(a).” They are
concerned that the change may be read so that the. motion must be filed within
the 30-day period after the time for appeal expires, rather than at any time
during the time for appeal plus 30 days thereafter. They suggest that
4(a)(5)(A)(i) be amended to read, “a party so moves not later than 30 days after
the time prescnbed by thls Rule 4(a) explres

David S.. Ettmger Esqulre
Chair, Appellate Courts Committee
Los Angeles County Bar Assocratlon
P.O. Box 55020
Los Angeles, California. 90055—2020

‘ :
With regard to the fact that the C1V11 and Appellate Rules compute time
differently, the committee recommends that Appellate Rule 26(a) be amended to
conform with Civil Rule 6(a), or in the alternative that 4(a)(4)(vi) be amended
by adding “(as computed under rule 6 of the Federal Rules of the Civil
Procedure)” after “10 days”

\x

In (a)(4)(B)(11) the use of the term “the motion” w1thout describing which
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Rule 4

motion is confusing. The committee recommends deleting “the motion “'and -

replacing it with “any motion listed in Rule 4(a)(4)(A)”.

Proposed (a)(6) would bar reopening of the time for appeal if the party received
notice from the district court or a party. The committee believes this will create
confusion concerning what constitutes notice of entry and the responsibility of

'the clerk to give such notice. Because. the clerk is required to enter the

judgment and to give notice of the entry, the committee states that the proposed
change makes little sense and recommends that “dlstrlct court” be changed to
“district clerk”. :

The committee opposes the requirement that an inmate be required to use a
system designed for legal mail, if one exists. The committee does not believe

.that an inmate should be burdened with add1t10nal requirements.

United States Court of Appeals

121 Spear Street

P.O. Box 193939

San Francisco, California 94119-3939

(forwarding the .comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator notes that 4(a) eliminates any reference to what happens if a
notice of appeal is mistakenly filed in the appellate court. Does it change what
will occur? If the purpose is to avoid cluttering the rules with references to
what happens if a party mistakenly fails to follow the rules, should the .
Committee Note make some reference to the practice so that parties are not
misled into believing there is a change in practice, and so that. those who are

* . unaware of current practlce are advised.

Rule 4(a)(4)‘(B) may inject an ambiguity into-whether an amended notice must

- be filed. The ambiguity arises because (B)(i) now provides that an early notice

“becomes effective” when the order disposing of the last remaining motion is
entered, and then (B)(ii) states that once the order disposing of the motion is
entered the challenging party must file a notice or amended notice. One might
read the rule to suggest that because you filed an earlier notice that is now
“effective” that notice qualifies as the notice required by (B)(ii). The
commentator suggests rephrasing the rule to clarify that the earlier filed notice
is ineffective, but upon the district court’s action on the pending motion, the
party can either file a new notice or simply -amend the earlier one.
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Gap Report:

Several changes are recommended

1.

2.

Report to Standing Committee
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LA cross-reference to (a)(l)(B) is mcluded in (a)(l)(A)

T he caption to (a)(3) is: changed from “Notlce of Cross—Appeal” to “Multiple
Appeals Wthh is more accurate :

‘?‘ e

In (a)(4)(A)(v1), language is added makmg it clear that Fed. R. Civ. P. 6(a)
applies for purposes of computing the 10-day period within which the making of

- a Rule 60 motlon extends the time for ﬁlmg a notice of appeal.

In (a)(5)(A)(1) the phrase w1thm 30 days is c;hanged‘to “no later than 30
days”. The “no later than” formula is correct because extensions, especially
for good cause, could appropriately be applied for prior to expiration of the
prescribed time for ﬁlmg a notice of appeal. =~ . - |

Rule 4(b)(1)(B)(ii) is changed back to the language in the existing rule so that it
says the government may appeal within 30 days after entry of judgment or “the
filing of a notice of appeal by any defendant”.- The published rule would have
permitted the government to appeal within 30 days after “the filing of the last
defendant’s notice of appeal”. The published version eliminated an ambiguity
created by. the term!in the existing rule—“any defendant.” Requiring the
government to appeal within 30 days after the filing of a notice by “any
defendant” could mean: that the government may file its notice of appeal as to
all defendants as late as 30 days after the last notice is filed by any defendant.
Conversely, it may mean that the government must file its notice within 30 days
after the first defendant files a notice of appeal.  The pubhshed version,
however, created its own problems One of the commentator’s pointed out that
a co-defendant can plead guilty and begin serving time perhaps a year or more
prior to: the sentencing of another co—defendant The published language could
allow the government to appeal both sentences if the second defendant appeals.
The government’s appeal from the ﬁrst sentence could therefore, be filed long
after the first, defendant began servmg t1me E

The Adv1sory Committee cons1dered several alternatives before it decided to
return to the ex1stmg 1anguage Resolution’ of the issue is complex and the
Adv1sory Comxmttee concluded that in'the context of the style project, it would
be better to retam the emstmg language. . Resolution of the issue has been

placed on the Adv1sory‘ Committee?s agenda for further study.
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Rule 4

The Committee Note is amended to conform to changes made in the text.

Several stylistic changes are made.

In (a)(1)(B), the last word “entry” was stricken and replaced by “the judgment

or order appealed from is entered”.
In (a)(4)(A)(iii), the phrase extends the time for appeal” is changed to extends

- the time to appeal”.

In (a)(4)(B)(ii), language is altered to help clarlfy the meaning. The opening
phrase (“To challenge an order disposing of the motion, or a judgment altered -
or amended upon such a mbtion,‘ a party must file a notice of appeal”) is
changed to say: “A party intending to challenge an order disposing of any
motion listed in Rule 4(a)(4)(A), or a Judgment altered or amended upon such a
motion, must file a notice of appeal.” o

In (a)(6)(A), “such entry” is changed to “the entry”

In (b)(5), “Federal Rule of Criminal Procedure” is spelled out.
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Comments on Proposed Amendments to Rule 5 ‘L

| | | B

There were no comments on the Proposed Amendments to Rule 5 as published in the &
style packet. : .

As previously noted, however, in August 1996 the Advisory Committee published L

proposed amendments to Rules 5 and 5.1. The proposed amendments combine both
rules into'a new Rule 5. Rule 5.1 was largely ‘repetitive of Rule 5, and Rule 5.1 has P
become obsolete since the eriactment of the Federal Courts Iiiprovement Act of 1996. (

P

I. General Summary qf Comments on:P‘ropos‘ed Rule§ = . -
Eight comments on proposed Rule 5 were received. .+ ' = E
Four commentators express general support for the proposed rule; two of them n
also offer suggestions for further improvement. None of the commentators express L

general opposition to the proposed rule.

Two commentators are concerned that 7 days is a short time to prepare and
submit opposition to a petition or a cross-petition. One of those commentators suggests
extending the “mailbox rule” so that a response or cross-petition is timely if mailed or
delivered to a commercial carrier within the 7-day period. The other commentator
recommends a 14-day period for responding.

mm

One commentator suggests amending (a)(3) so that it explicitly says that a
district court “may amend” an order that a party wishes to appeal and the amendment

may be undertaken either in response to a party’s request or sua sponte. g
One commentator suggests deleting the word “in the opinion of the petitioner” -
from (b)(1)(D). . él:

One commentator says that the term “cost bond” in (d)(1)(B) is too vague.

One commentator suggests that because most appeals by permission are
interlocutory the rule should require expedited treatment of them. The commentator
suggests adding another subparagraph to 5(d), or creating paragraph 5(e) that would
require expedited treatment for appeals under § 1292(b), (c)(1), or (d) as well as when

1

J“A

permission to appeal is granted under § 1292(e). The same commentator suggests [

that at some later time the Advisory Committee consider according such expedited L

treatment to other kinds of interlocutory appeals. -
Report to Standing Committee -
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Rule 5

Summary of Individual Comments on Proposed Rﬁle 5

Professor Thomas D. Rowe, Jr.
Duke University School of Law

Box 90360

Durham, North Carolina 27708-0360

Professor Rowe notes that in 5(b)(1)(D) the continued use of the words “in the
opinion of the petitioner” reads jarringly and may be in tension with the
standard rules about the irrelevance of an advocate’s opinion. He notes that
new Rule 5(b)(1)(C) refers to giving “the reasons why,” without reference to
anyone’s opinion. If it is necessary to avoid complete elimination of the old
Rule 5(b), he suggests replacing “in the opinion of the petitioner” with”the
petitioner contends” or a similar formulation.

Christopher S. Underhill, Esquire
Hartman Underhill & Brubaker
Lancaster, Pennsylvania 17602-2782

Mr. Underhill supports the proposed changes; he says they simplify and clarify
two rules that were wordy and confusing.

Jack E. Horsley, Esquire
Craig and Craig

1807 Broadway Avenue
P.O. Box 689

Mattoon, Illinois 61938-0689

Mr. Horsley criticizes the use of the term “cost bond” in (d)(l)(B) as vague.
He suggests instead that the rule state:

(B) file a cost bond including all printing costs. filing fees,

reimbursement for sanctions which have been reversed and any
other costs or expenses, if required under Rule 7.

Ronald F. Waterman Esqulre ‘
Gough, Shanahan, Johnson & Waterman
33 South Last Chance Gulch

Helena, Montana 59601 -

He generally supports the proposed amendments because they substantlally
clarify the language of the rule. In 5(b)(1)(B) he would strike the word “itself”

Report to Standing Committee

May 1997

29




Rule 5

and replace it with the word “presented” making it internally consistent and
consistent with 5(b)(1)(A). Co

Andrew Chang, Esquire ‘

Chair, The State Bar of California, Comxmttee on Appcllate Courts

555 Franklin Street ‘

San Francisco, California 94102 - o I \

The Committee generally supports the amendments. However, the Committee
suggests that the period for filing an answer or cross-petition should be 10,
rather than 7, days. The Committee states that there generally is a 10-day
period for filing a petition for permission to appeal, and that a 10-day period for
filing and answer or cross-petition would be more appropriate.

Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.-W.
Washington, D.C. 20009-1001

Public Citizen suggests amending (a)(3) to make explicit that the district court
“may amend” the original order that a party wishes to appeal either in response
to a request from one or both parties, or sua sponte. The first sentence of (a)(3)
would then read: x
If a party cannot petition for appeal unless the district court first enters
an order granting permission to do so or stating that the necessary
conditions are met, the district court may amend its order, either sua

sponte or in response to a motion by a party. to include the required
permission or statement.

Because 7 days is a short period within which to prepare and submit opposition
to a petition or a cross-petition, Public Citizen would make the mailbox rule
applicable so that the response or cross-petition is timely if mailed or delivered
to a commercial carrier within the 7-day period established in (b)(2). Public
Citizen also suggests that the rule should state whether reply memoranda will be
accepted in the absence of leave of court.

Public Citizen notes that most appeals by permission are interlocutory and
concern issues that need to be resolved before the litigation still pending in the
district court can be completed. Public Citizen suggests that if permission to
appeal is granted, it warrants expedited treatment. Public Citizen suggests the
following addition either in 5(d)(4) or 5(e). "
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Rule 5

. Expedition of Interlocutory Appeals by Permission. When permission
for appeal has been granted under 28 U.S.C. § 1292(b), 1292(c)(1), or
1292(d), the case shall be set for oral argument as soon as possible after
briefing has been completed. In circuits where the briefing schedule is

*, set based on the oral argument date, that date shall be set as soon as
practicable. The same provisions of expedition shall apply to
interlocutory appeals by permission granted under 28 U.S.C. § 1292(e),
unless the rule authorizing such appeals prov1des -otherwise.

Publlc szen urges the Adv1sory Comrmttee whether to accord snmlar
expedition to other kinds of interlocutory appeals which, although not subject to
a grant of permission, nevertheless delay the litigation of matters that remain in
the district court, for example appeals of quahﬁed immunity under the collateral
order doctrme

George E. Tragos Esqulre

Chair, Florida Bar Association, Federal Court Practice Commlttee S
Subcommittee on Criminal Rules

600 Cleveland Street ,

Clearwater, Florida 34615

‘The Board of Governors of the Florida Bar Association adopted the
subcommittee’s position and authorized its communication. The Florida Bar
says that 5(b)(2) is an attempt to change a time limitation from 14 to 7 days.
Seven days is too short to file an answer in opposition to a petition or to file a
cross petition. The Florida Bar recommends that the 14-day period for
responding be maintained.

Dana E. McDonald

President, Federal Bar Association
1815 H. Street, N.W.
Washington, D.C. 20006-3697

The Federal Bar Association endorses the proposed amendments.

Gap Report

Several changes are recommended:

In (a)(3), language is added to make it clear that a district court may, either on
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Rule 5

its own or in response to a party’s motion, amend its order to grant permission
to seek appeal or to state that the necessary conditions for seeking appeal are
present ~ :

o

The words “oral argument” are added to the captlon to subd1v1s1on b).

In (b)(l)(D) two changes are made Flrst the words “in the ‘'opinion of the
petitionér”-are omitted. ; Second, the phrase “including reasons that the appeal
is within the grounds, if any estabhshed by the statute or rule:claimed to
authorize the appeal ™ is shortened to.“and is authorized’ by a: statute or rule”.
As amended (D) requlres a petition to. include: “the reasons. why the appeal
should be allowed and is authonzed by a statute or rule *j o
AR Wow ot 1 g IS LT AT

The Commlttee Note is altered to reﬂect the changes made in'the text and to
note that the passage of the Federal Court Improvements Act of 1 996 made Rule
5.1 obsolete , ry
Stylistic changes are made:
a. in (b)(1)(E)(ii), the phrase “ﬁndmg that the necessary cond1t1ons to

appeal are met” is changed to “finding that the necessary conditions are

met”.

b. in (c), the language governing the number of copies'is changed so that it
is identical to the language used elsewhere in the rules.

c. in (d)(2), the compound sentence is broken into two sentences by

deletmg the word “but and inserting a period. '; -
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Rule 5.1

Comments on Proposed Amendments to Fed. R. App. P. 5.1

There were no comments submitted on Rule 5.1 as published in the style packet.

In August 1996 the Advisory Committee published proposed amendments that would
combine Rules 5 and 5.1 and abrogate Rule 5.1. Those comments are summarized and
discussed in this report under Rule 5. :
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Rule 6

Comments on Proposed Amendments to Fed. R. App. P. 6

L. General Summary of Public Comments on Rule 6
Three comﬁenm on Rulé 6 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

Two of the commentators suggest stylistic revisions.

Two commentators suggest substantive changes. One suggestion is to require
the appellant to serve the statement of issues on other parties, not just on the appellee.
The other suggestion is that the rule should state who decides which exhibits are too
bulky or heavy for routine transmission to the court of appeals, and at what time
arrangements must be made for sending such exhibits to the court of appeals. Because
both of these changes would be new substantive amendments, they are inappropriate to
make at this stage and the Advisory Committee should consider whether the
suggestions should be placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 6
1. Professor Thomas D. Rowe, Jr.

Duke University School of Law

Box 90360

Durham, North Carolina 27708-0360

Professor Rowe questions the use of bullets in 6(b)(2)(B)(iii).

2. Francis H. Fox, Esquire
Bingham, Dana and Gouild LLP
150 Federal Street
Boston, Massachusetts 02110-1726

New Rule 6(5)(2)(B)(i) requires the appellant, under certain circumstances, to
serve a statement of issues “on the appellee.” Mr. Fox suggests that the
staternent of issues should be served on all other parties. He also asks whether
the same change should be made with regard to the appellee’s duty under

(B)(ii).
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"Rule 6
3. Cathy Catterson, Clerk of Court :
United States Court of Appeals \
121 Spear Street L
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)
Rule 6(b)(2)(C) states that unless directed to do so by a party or the circuit
clerk, the clerk “must” not send documents of unusual bulk to the court of
appeals. The commentator suggests that the word “will” should be substituted
for “must” because the rule is simply informing appellants about what to expect
from the clerk.
The commentator also suggests that the rule should provide guidance about
when arrangements should be made for transportation of unusually bulky or
heavy exhibits, and about who decides which exhibits are bulky or heavy.
Gap Report

Three minor stylistic changes are made:

1. In (b)(1), the word “three” is replaced by the arabic numeral.

2. In (b)(2)(C), the word “must” is replaced by “will”.

3. In the caption of (b)(2)(D), the word “of” is deleted.
;30?9§7SMdmg Committee 35 —




Comments on Proposed Amendments to Rule 7

Gap Report

None

No post-publication changes recommended.
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Rule 8
Comments on Proposed Amendment to Fed. R. App. P. 8

e

I. General Summary of the Public Comments on Rule 8
Three comments on Rule 8 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

Two of the commentators suggest stylistic revisions.

One commentator suggests substantive changes. The commentator suggests
requiring a party appealing from a Bankruptcy Appeal Panel (B.A.P.) to first seek a
stay from the B.A.P. The commentator also suggests adding a reference in (a)(2) to
the B.A.P. Because these changes would be a new substantive amendments, they are
inappropriate to make at this stage and the Advisory Committee should consider
whether the suggestions should be placed on the agenda for future consideration.

. B Summary of Individual Comments on Rule 8

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360

Durham, North Carolina 27708-0360

Professor Rowe suggests that in 8(a)(1)(C) would it be better to say “while an
appeal is pending” than “during the pendency of an appeal.”

2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The first sentence in (b) would be better placed in (2)(2)(E). If moved, a
portion of subdivision (b)’s title: “Stay May be Conditioned Upon Filing a
Bond” would have to be eliminated.
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Rule 8

Cathy Catterson, Clerk of Court

United States Court of Appeals

121 Spear Street

P.O. Box 193939 o

San Francisco, California 94119-3939

(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator asks whether (a)(1) should be amended to require a party
appealing from a Bankruptcy Appellate Panel to first seek a stay from the
B.A.P. :

The commentator also suggests that there should be a reference in (2)(2) to the
B.A.P. '

Gap Report

Two stylistic changes are made.

1.

2.

The first sentence of (b) is moved to make it new subparagraph (a)(2)(E).
Accordingly, the headings of (a)(2) and (b) are amended to reflect the change.
In (a)(1)(C), the phrase “during the pendency of an appeal” is changed to
“while an appeal is pending”.
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Rule 9

Comments on Proposed Amendments to Rule 9

‘General Summary of the Public Comments on Rule 9

Only one comment on Rule 9 was received. The commentator notes that some

of the word changes in the proposed amendments may change meanmg and suggests
further amendments

IL.

1.

Yo,

Voo

Summary of Individual Comments on Rule 9

David S. Ettinger, Esquire

Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020

Los Angeles, California 90055-2020

Currently (a)(1) requires an appellant who questions the factual basis for an
order regarding release to file a transcript of the release proceedings or “an
explanation of why a transcript has not been obtained.” The amended rule says
that the appellant must file a transcript or “explain why a transcript was not
obtained.” The committee says that requiring an appellant to “file. . . an
explanation” provides clearer direction than requiring the appellant to
“explain.” The committee recommends amending the sentence to state:

“An appellant who questions the factual basis- for the district court’s

order must file a transcript of the release proceedings or an explanation

of why a transcript was not obtained.”

Existing paragraph (a)(3) provides that a court of appeals or a judge thereof”
may order a defendant’s release pending disposition of the appeal. The
proposed revision says that “the court of appeals or a circuit judge” may order
release. The existing rule implies that only a judge of the court to which the
appeal is taken may order pre-disposition release, but the proposed revision
could permit even a judge from a different court of appeals to do so. The
committee suggests that (a)(3) be changed to read as follows:

“The court of appeals or any of its circuit judges may order the

defendant’s release pending the disposition of the appeal.”
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Rule 9

Gap Report

Two changes are recommended.

1.

As published the last sentence of (a)(1) said that an appellant must file a
transcript or “explain why a transcript was not obtained”. To make it clear that

_the explanation should be written and filed, the sentence is changed to state that
_an appellant must “ﬁle a transcript of the release proceedmgs or an explanatlon

of why a transcript was not, obtained”.

In (a)(3), the phrase “[t]he court of appeals or a circuit judge may order
release is changed to “the court of appeals or one of its judges may order”
release. b ‘
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Rule 10

Comments on Proposed Amendments to Rule 10

None

Gap Report

P

Minor style changes are recommended.

1.

In (b)(1)(B), the language is changed from “if no transcrlpt is ordered, file a
certificate to that effect” to “file a certificate stating that no transcnpt will be
ordered”. :

In (b)(2), the phrase “any such findmg” is changed to “that ﬁndmg
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Rule 11
. Comments on Proposed Amendments to Fed. R. App. P. 11
/
I. General Summary of Comments on Rule 11
Three comments on Rule 11 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator, Judge Reavley, suggests a combination of stylistic and
substantive changes. He suggests that a court of appeals should be able both to
prescribe the manner in which the record is assembled and also to direct that the
district court retain parts of the record.

Two of the commentators suggest stylistic revisions.

II. Summary of Individual Comments on Rule 11
1. Professor Thomas D. Rowe, Jr.

Duke University School of Law

Box 90360

Durham, North Carolina 27708-0360

Professor Rowe questions the use of bullets in 11(g). He notes that unlike
6(b)(2)(B)(iii), the use of bullets in 11 is not undertaken because the sub-sub-
part has already been extended so far.

2. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street 1
Boston, Massachusetts 02110-1726

Mr. Fox suggests amending the first sentence in 11(c). . He suggests adding the
word “that” after “order” and before “the” in the second and deleting the word
“to” from the third line. He notes that as published the phrasing is incorrect -
“The parties may stipulate the district clerk to retain”.

.
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Rule 11

Honorable Thomas M. Reavley L S
Senior Circuit Judge

903 San Jacinto Boulevard, Suite 434

Austin, Texas 78701

Judge Reavely suggests amendment Rule 11(b) to read as follows:
2) District Clerk’s Duty to Forward

(a) When the record is complete, the district clerk must
assemble and index the entire record in a form convenient '
to appellate study. The court of appeals may direct the
form of assembly and may provide that the district clerk
retain possession of parts of the record.

(b) When the record is assembled as directed by the court of
appeals, it must be sent promptly to the circuit clerk by
the district clerk.

© If the exhibits to be sent to the circuit clerk are unusually
bulky or heavy, a party must arrange with the clerks in
advance for their transfer and receipt.

Gap Report

Minor style changes are recommended.

1.
2.

In (b)(2), the word “must” is changed to “will”.

In (c), the sentence is altered to state that the parties may stipulate, or the
district court on motion may order “that the district clerk retain the record
temporarily.” |

The caption of (g) is altered from “Record for Preliminary Hearing in the Court
of Appeals” to “Record for a Preliminary Motion in the Court of Appeals™.
The first sentence of (g) is also amended to make it clear that the subdivision
refers to the making of the enumerated motions in the court of appeals.
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Comments on Proposed Amendments to Rule 12

None
Gap Report

No post-publication changes recommended.
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- Comments on Proposed Amendments to Rule 13

None

Gap Report

No post-publication changes recommended.
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Rule 14

Comments on Proposed Amendments to Rule 14 %@

None

1

)

Gap Report

i)

Fe

No post-publication changes recommended.

e

7]

F
4,

LI

.

Report to Standing Committee
May 1997 46



1

L

7

S T A T A S S

i

3

1

J

0 T

B

r

7

[T

1 1

Comments on Proposed Amendments to Fed. R. App. P. 15

I General Summary of Comments on Rule 15
Three comments on Rule 15 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator, Mr. Fox, notes that the proposed amendments may make
unintended substantive changes. As amended 15(b)(2) says that judgment will be
entered if “the respondent fails to answer in time,” whereas the current rule requires
“filing” an answer within the stated time. He recommends retaining the “filing”
requirement. As amended 15(c)(1) says that at the time of filing a petition for review,
the petitioner must already have served the other parties. - The existing rule requires
service “at or before the time of filing.” Mr. Fox would again retain the original
language. 5 -

Another commentator suggests a substantive change. Many appeals from
agencies arise out of rulemaking proceedings. In such instances, it is not clear who is a
party to the agency proceeding for the purpose of the 15(c)(1) requirement to serve the
petition on all parties “admitted to participate in the agency:proceedings.” The
commentator suggests amending Rule 15 to incorporate the 'solution adopted by D.C.
Cir. R. 15(a). Because this change would be a new substantive amendment, it is-
inappropriate to make at this stage and the Advisory Committee should consider
whether the suggestion should be placed on the agenda for future consideration.

Two of the commentators suggest stylistic revisions.

II. Summary of Individual Comments on Rule 15
1. ©  Professor Thomas D. Rowe, Jr. -
Duke University School of Law -
~ Box 90360 ‘

Durham, North Carolina 27708-0360

Professor Rowe says that 15(a)(2)(A) is a run-on sentence and would work
better if there were a long dash, instead of a comma, between “petition” and
“using” in the third line. ‘ :
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Professor Rowe suggest shortening 15(b)(2)’s “after the date when the
application for enforcement is filed” to “after filing of the application for
enforcement”. In either formulation, he suggests inserting a comma before
“the” in the second line. R oo

Francis H. Fox, Esquire

Bingham, Dana and Gould LLP
150 Federal Street -~ .
Boston, Massachusetts 02110-1726

Mr. Fox suggests amending 15(a)(2)(A) on p. 46. He says there should be a

pperiod after the word “petition” in the third line of (A) and that the next word

(“using”) should be capitalized. Alternatively, the comma should be replaced

.by a semicolon.

Mr Fox says that 15(b)(2) makes a minor substantive change. The old rule

;said that if a respondent fails to “file” an answer within the stated time,

judgment will be awarded. The new rule says that judgment will enter if “the
respondent fails to answer in time.” He suggests that the rule should retam the
ﬁhng requlrement ;

Mr; Fox also notes that'15(c)(1) is slightly changed. The old rule required
service “at or before the time of filing a petition for review.” The new rule
says that a petitioner must already have served a copy on other parties at the
time of ﬁhng He would retain the orlgmal requlrement

Jack N Goodman Esqulre

National Association of Broadcasters
Vice President/Policy Counsel -
Legal Department

1771 N Street, N.-W.

Washington, D.C. 20036-2891

Mr. Goodman points out that many appeals from agencies arise out of informal
rulemaking proceedings. In such instances, it is not clear who is a party to the
agency proceeding for the purpose of the 15(c)(1) requirement to serve the
petition on all parties “admitted to participate in the agency proceedings.”

Mr. Goodman notes that the D.C. Circuit solved the problem in D.C. Cir. R.
15(a) which provides that “in cases involving informal rulemaking . . . a
petitioner or appellant need serve copies only on the respondent agency, and on
the United States if required by statute.” He suggests incorporation of such a
provision in the federal rule.
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Gap Report

1.

Report to Standing Committee

May 1997

. Existing Rule 15(c)(1) requires service “at or before the time of filing a petition
for review.” The published rules said that a petitioner must already have served
a copy on other parties at the time of filing. Because the change was
unintended, (c)(1) is altered to state that service must occur at or before the time

of filing.

Several punctuation changes and minor word changes are made.

a. In (2)(2)(A), a long dash is inserted before the phrase “using such terms
as”. |

b. In (a)(4), a comma is inserted after the word “commission”. In the same

paragraph, the comma following the word “officer” is deleted along
with the word “and”; both are replaced with a semicolon.

C. In (b)(2), the words “the date when” are omitted from the first sentence.
In the same sentence, a comma is inserted after the word “filed”.
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Rule 15.1

Com;nents on Proposed Amendments to Rule 15.1

" None

Gap Report

‘
i
W

W

No post-publication changes recommended.
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Rule 16

Comments on the Proposed Amendments to Rule 16

I. General Summary of the Comments on Rule 16
Only one comment on Rule 16 was received. The commentator suggests a
stylistic change. '
II. Summary of the Individual Comments on Rule 16
1. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726
The first sentence of Rule 16(b) could be read as allowing the court to “direct”
the parties to stlpulate Mr. Fox says that what is meant is only that the court
can correct a mistake and so can the parties, by stlpulatlon He prefers the old
version. : '
Gap Report

No post-publication changes recommended.
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Rule 17

Comments on Proposed Amendments to Rule 17

General Summary of Public Comments on Rule 17

There was only one comment on Rule 17. It supports the change to 17(b) that

permits an agency to file less than the entire record even when the parties do not agree
about which parts should be filed. ‘

II.

1.

Summary of Individual Comments on Rule 17

Andrew Chang, Esquire

Chair, The Committee on Appellate Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498:

The committee supports the change to 17(b) that permits an agency to file less
than the entire record even when the parties do not file a stipulation designating
which parts of the record should be forwarded.

Gap Report

No post-publication changes recommended.
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Rule 18

‘Comments on Proposed Amendments to Rule 18

I General Summary of Public Comments on Rule 18

There was only one comment on Rule 18. The commentator asks whether the
absence of a reference to Rule 8(b) regarding sureties is intended to create a substantive
distinction between Rule 18 and Rule 7, which does contain a reference to 8(b).

II. Summary of Individual Comments on Rule 18

1. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee notes that unlike Rule 7, subdivision (b) does not reference Rule
8(b) regarding sureties. The committee asks whether a substantive distinction is
intended. ‘

Gap Report

One minor word change is recommended. The last word of (a)(2)(A)(ii) — “actions”—
is changed from plural to singular.
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Comments on Proposed Amendments to Rule 19

None

Gap Report

No post-publication changes recommended.
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Comments on Proposed Amendments to Rule 20
None

Gap Report

No post-publication changes recommended.
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Rule 21

Comments on Proposed Amendments to Fed. R. App. P. 21

I. General Summary of Public Comments on Rule 21
Three comments on Rule 21 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

All three commentators suggest stylistic revisions. In addition, one of the
commentators suggests a change in the cross-reference in 21(d).

II. Summary of the Individual Comments on Rule 21

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy states that Rule 21 is unclear about whether a district judge can
be a respondent in a mandamus action. The confusion arises from using the
verb “respond” in paragraph (b)(4) when talking about the trial judge. Judge
Kennedy suggests amendment (b)(4) to say either that the trial judge may be
invited to “reply” or “address the petition.”

2. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe suggests that there are two places in 21(b)(4) where “trial court
judge” should be “trial-court judge”.

Professor Rowe suggests that in 21(c), “of those” at the end of the second line
may be superfluous; and “such application” in the sixth line may be stiff and
would be better written as “such an application”.
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Gap Report
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Rule 21

David S. Ettinger, Esquire

Chair, Appellate Courts Committee
Los Angeles County Bar Assoc1at10n
P.O. Box 55020

Los Angeles, California 90055—2020

- Proposed (b)(5) states: ‘;If briefmg of oral argument is required, the clerk must

advise the parties, and when appropriate, the trial court judge or amicus
curiae.” The committee states that the provision is ambiguous as to when
briefing or oral argument is “required.” The provision also does not give the
clerk specific directions nor is it clear when advisement to the trial-court judge
or amicus curiae is “appropriate.” The committee suggests that (b)(5) be
amended to read as follows:
“The court of appeals may invite or order brleﬁng, oral argument or
both from the parties and the trial court judge and from an amicus
curiae. The clerk must advise the persons to whom the orders and
invitations are directed of the dates by which briefs must be filed and the
date of oral argument.” W
Proposed subdivision (d) provides that “[a]ll papers must conform to Rule
32(a)(1).” The committee suggests that the reference should be to Rule 32(c) or
that there be no reference at all and that the scope of Rule 21 (d) be limited to
the number of copies required.

Several changes are recommended:

1. In 21(b)(4) the phrase indicating that a trial-court judge may “respond” only if
invited to do so by the court of appeals was changed because it might cause
confusion by implying that the trial judge would then be a respondent. The
word “respond” was deleted and changed to say that a trial judge, if invited to
do so, could “address the petition”.

2. Minor style changes are recommended:

a. The phrase “trial-court judge” is hyphenated throughout the rule
b. In (c) the word “An” is inserted at the beginning of the text; the words
“of those” are omitted from the first sentence; and the word “such” is
replaced with “the” in the second sentence.
¢c. - In(d) the word “three” is replaced with the arabic numeral.
ﬁeal;orltgt;ftandmg Committee 57




Rule 22

Comments on the Proposed Amendments to Rule 22

I. General Summary of Pubhc Comments on Rule 22 g

Three comments on Rule 22 were recelved All three note the inconsistencies
between Rule 22, even as amended by Congress, and the new statutory ‘provisions
governing habeas applications. Even though amendment would requlre substantlve
changes, it may be necessary to make them at th1$ time.

II. : Summary of the Indmdual Comments on Rule 22
A ;
1. Honorable Thomas M. Reavley Sl
Senior Circuit Judge = =+ ,
903 San Jacinto Boulevard Suite 434
Austm Texas 78701 .

Judge Reavley asks whether Rule 22 should incorporate the new statutory
provisions on successrve habeas apphcat1ons

2. Cathy Catterson Clerk of Court
United States Court of Appeals -
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator notes the apparent inconsistencies between the newly amended
statute and the rule.

3. Walter Dellinger
Acting Solicitor General
United States Department of Justice

Solicitor Dellinger recommends that Rule 22 be amended to conform to changes

in the law made by the Anti-Terrorism and Effective Death Penalty Act of

1996. Specifically, he recommends that Rule 22 be amended as follows:

1. to require a federal prisoner proceeding under § 2255 to obtain a
certificate of appealability;

2. to change the caption of 22(b)(1) so that the term “Certificate of
Probable Cause” is replaced with “Certificate of Appealability;”
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Gap Report

to amend 22(b)(3) to provide that a certificate of appealability is not
required when a state or its representative or the United States or its

representative appeals; and
to clarify that a district Judge may issue a certlficate of appealablhty

Since the publication of the style packet, Congress amended Rﬁle 22.
It is necessary at this time to work from Rule 22 as it was amended by Congress last
year, rather than from the pubhshed text The existing rule now says
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Rule 22. Habeas' Corpus and Sectlon 2255 Proceedmgs

@

()

13 -

14

15

16

17

18
19
20
21
22
23
24
25
26
27
28

29 -

Application for the Original Writ. An application for a
writ of habeas corpus shall be made to the appropriate
district court. If application is made to a circuit judge, the
apphcatlon shall be transferred to the appropriate district
court. If an ‘application is made to or transferred to the
district court and denied, renewal of the application before
a circuit Judge shall niot be permitted. The applicant may, -
pursuant to: section 2253 of title 28, 'United States Code,
appeal to the appropriate court of appeals frOm the order of
the district court denying the writ. ' . '} -

Certificate of Appealability. ‘In a habeas corpus
proceedmgu in which the detention complamed of arises out
of process 1ssued by a'State court, an appeal by the
apphcant fm' the writ may not proceed unless a district or a
Cll‘Clllt Judge issues-a certificate' of | appealablhty pursuant to

" section 2253(c) of Title 28, United States Code. 'If an

appeal is taken by the applicant, the district Judge who

* rendered- tﬂe judgment shall either issue a certificate of

appealability-or state the reasons why such ‘a<| certificate
should notfissue. The certificate or the statement shall be
forwarded to the court of appeals wn:h the n@tlce of appeal
and file of the proceedings in the district’ court {If the
district Judge has denied the certificate, \the ‘applicant for the
writ may then request issuance of’ fhe certlﬁcate by a circuit
judge. If such a request is addressed to’ the court of
appeals, it shall be deemed addressed to the _uudges thereof
and shall be considered by a circuit judge or Judges as the
court deems appropriate. If no express request for a
certificate is filed, the notice of appeal shall be deemed to
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Rule 22
30 constitute a request addressed to the judges of the court of
31 -appeals. If an appeal is taken by a State or its
32 representatlve a certificate of appealablhty is not requlred

Although the marked” version of the pubhshed rule is ava11ab1e for your reference, it
is probably easier to use the “marked” version of the Congressionally amended rule. It
is included in the same section of the report at pages 62A through 62D.

Several changes to the Congressionally amended rule are recommended:

1. In subdivision (a), the last word is changed from “writ” to . apphcatron The
district court order denies the “application” not the “writ”. The other ‘
recommended changes are stylistic. “Shall” is changed to “must” wherever it
appears. The third sentence is ohanged to active voice. The fourth sentence is
amended by: . i ot
a. changmg pursuant to sectlon 2253 of title 28 Umted States Code” to

“under 28 U.S.C. § 2253"; | 'y :
b. the word “ appropriate” is deleted and

c. the phrase “order. of the district: court” 18 changed to “drstrlct court’s
order”. . i o oo ;
2. In Subd1v1sron (b) three substantlve changes are made .

a. Itis made apphcable o § 2255 proceedings. - This brings the rule into
conformity with 28 U.S.C. § 2253 as arnended by the Anti-Terrorism
and Effective Death Penalty Act of 1996. |

b. The rule states that a ‘certrﬁcate of appealablhty may be issued by a

cncurt Justlce or a c1rcu1t or drstrrct Judger - The reference to the

circuit Justlce is, added thlS change ;also brmgs the rule into conformity

with section 253 The language chnUnues 'to:state that in addition to
the circuit Justlce,w ( a ‘c1rcu1tw '1nd W drstnct judge may issue a
certlﬁcate of appealabrhty Ihe ]arlguage rof section 2253 is ambiguous;
it states that‘amcertlﬁcate of ! appeal 12 111ty may be 1ssued by “a circuit
justiceor Judge ” . Sin “ ce the, enactment of the Antz Terrorism and
Effective Death Penal fy Act,wthree c1rcu1tsuhave held that both district
and circuit [gudges as well as the: ‘cu‘cult Justlce ;may issue a certificate of
appealabrhty i Ihe ‘j Ended language is consrstent with those decisions.

c. Since the: ruleh apph il »§ 2255 proceedmgs, \the rule is amended to
provide: thatuwhen t;h‘ ‘U‘mted‘ States 'or 1t8wrepresentat1ve appeals a
certificate of appealab;lhty is not~ requrred r, X

3. In addition several» style chan e in
a. Itis. drvrded[mto thrpewsubparagraphs,i i ‘!u
b, The seccnd and third) sentency

C. Mlnor word\ changes are made 1o make the style consistent with the rest
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Rule 23

Comments on Proposed Amendments to Rule 23

I. General Summary of Public Comments on Rule 23

Only one comment on Rule 23 was received. The comment merely notes a
typographic error in the Committee Note.

1L Summary of Individual Comments on Rule 23
1. Professor Thomas D. Rowe, Jr.

Duke University School of Law

Box 90360

Durham, North Carolina 27708-0360
There is a typographical error in the third line of the last paragraph of the note.
The “it” should be “its.”

Gap Report

The only post-publication change recommended is correction of the typographical error
in the Committee Note.
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Rule 24

T e

‘Comments on Proposed Amendments to Rule 24

| S
-

There were no public comments.

™

Gap Report

3

i

The term “prescribed in” is changed to “prescribed by” at two placed in (a)(5). This
makes (a)(5) consistent with 24(b).
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Rule 25
Comments on Proposed Amendments to Rule 25 | Em
L General Summa/ry of Public Comments on Rule 25
Three comments on Rule 25 were received. n ‘
None of the commentators expressed either general approval or disapproval of “
the proposed amendments; instead, they offered comments on specific provisions. ﬁ
‘ o

One commentator states that changing (a)(2)(B)(ii) ’from “3 calendar days” to “3
days” does not make it clear that Saturdays, Sundays, and legal holidays are not {'
counted. The commentator suggests further clarification.

]

One commentator opposes the change in (a)(2)(C) that would require an inmate
to use a prison’s mail system that is designed specifically for legal mail, if one exists.

P
|

‘One commentator states that 25(c) creates an incoherent standard for G ‘
determining what method must be used to serve papers on an opposing party. Another
commentator recommends that 25(c) be amended to delete the term “calendar days” so m
that the provisions of Rule 26.(under which weekends and legal holidays are not L

counted for any time period less than 7 days) apply to the service by commercial
carrier.

One commentator suggests extending the “mailbox rule” to petitions for
rehearing. Because this change would be a new substantive amendment, it is
inappropriate to make at this stage and the Advisory Committee should consider
whether the suggestion should be placed on the agenda for future consideration.

7}

II. Summary of Individual Comments on Rule 25

]

1. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800 S
220 South State Street
Chicago, Illinois 60604

L

3

The committee states that 25(c) creates an incoherent standard for determining
what method must be used to serve papers on an opposing party.

)

)
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Rule 25

2. Laurence S. Zakson, Esquire
The Committee on Federal Courts . -
- The State Bar of California - . . . :
- 555 Franklin Street . : o R
San Francisco, California 94102-4498 ‘

The proposed amendment to 25(a)(2)(B)(ii) deletes the word “calendar” for
purposes of determining whether a brief or appendix is timely filed with the
court when it is dispatched to a commercial carrier for delivery to the court.
The deletion invokes the provisions of Rule 26 under which Saturdays, Sundays
and legal holidays are not counted for any time period less than 7 days. The
committee recommends that a similar deletion of the “calendar days”
requirement be made for purposes of service on counsel under Rule 25(c).

3. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee believes that simply changing (a)(2)(B)(ii) from “3 calendar
days” to “3 days” does not make it clear that Saturdays, Sundays, and legal
holidays are not counted. To make it clear, the committee recommends that the
rule refer to “3 court days” with a definition of “court day,” or that the phrase
be “within 3 days, excluding Saturdays, Sundays, and legal holidays.”

The committee suggests that the mailbox rule should be extended to petitions for
rehearing.

With regard to (a)(2)(C) the committee opposes requiring an inmate to use the
legal mail system. (It opposes the parallel change in Rule 4.)

Gap Report

Only one post-publication change is recommended. The version of Rule 25(a)(2)(B)(ii)
that became effective on December 1, 1996, said that a brief or appendix would be
timely filed “if on or before the last day for filing, it is . . . dispatched to the clerk for
delivery within 3 calendar days by a third-party commercial carrier.” (Emphasis
added.) The restyled version suggested that the word “calendar” be deleted. The
Advisory Committee decided to reinsert the word “calendar” because under Rule
26(a)(2), the 3-day period could become 6 days if a document is dispatched on a Friday
before a 3-day weekend. The omission of the word “calendar” had been motivated by
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Rule 25

a fear that it could be difficult on a Friday preceding a three-day weekend to get a
commercial carrier to commit to delivery to the court within 3 calendar days, i.e., to
delivery when the court is closed. Rule 26(a)(3) should cure that problem. Rule
26(a)(3) says that the last day ofa period is not counted 1f 1t 1s a Saturday, Sunday, or
legal hohday S CERNER

The Committee Note is amended to make it consistent: w1th the change in the
text of the rule

N\
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h : Rule 26

C(;mments on the Proposed Amendments 't()""Rlilg: 26 -

I General Summary of Public Comments on Rule 26

Three comments on Rule 26 were received.
None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator believes that the (b)(1) cross-reference to Rule 4 is a useful,
but substantive, amendment. As a substantive amendment, the Commlttee Note should
mention it. X

One commentator suggests retaining language in (2) that makes it clear that if
the last day of a time period is a weekend, holiday, or day on which the clerk’s office
is inaccessible, “the perlod runs until the end of the next day Wthh is not one of the
aforementloned days.” : , Co

One commentator recommends creating consistency between the:Civil and
Appellate Rules concerning the computation of time. (This commentator made the
same recommendation when commenting on Rule 4.) Because this change would be a
new substantive amendment, it is inappropriate to make at this stage and the Advisory
Committee should consider whether the suggestion should be placed on the agenda for
future consideration.

II. Summary of Individual Comments on Rule 26
1. Franc1s H. Fox, Esquire

Bingham, Dana and Gould LLP

150 Federal Street

Boston, Massachusetts 02110-1726

Mr. Fox says that the parenthetical reference in 26(b)(1) to Rule 4 is useful but
is a somewhat substantive clarification of the interplay between the two rules
and the Committee Note should point it out.

Mr. Fox also notes that the “petition for allowance” presently found in 26(b)

has been dropped. He also notes that 26(b)(1) now reads in part “a petition for

perm1ss1on or leave to appeal.” ‘Because the previous version just referred to
“permission to appeal” he asks what “or leave” adds.
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2. David S. Ettinger, Esquire , o ;|
Chair, Appellate Courts Committee -
Los Angeles County Bar Association

P.O. Box 55020 . . . ‘ gw:
Los Angeles, Cahforma 90055 2020 .
As with Rule 4, the committee recommends creating cons1stency between the )
Civil and Appellate Rules ,eqncegpmg the computation of time.
3. Cathy Catterson, Clerk of Court E
United States Court.of Appeals k. o
121 Spear Street .. ., . . . ’ {-
P.O. Box 193939 | )
San Francisco, California 94119-3939
(forwardmg the comments of individual members of the Ninth Circuit Advisory [‘\
Committee) . ~
The commentator notes (with neither approval nor disapproval) that (a) extends i‘
application of the national rule on computing time to “any local rule.” The ’
commentator also notes that subdivision (a) no longer includes language making —
it clear that 1f the last day of a time period is a weekend, holiday, or day on . }LJ‘
Wmch the clerk’s ofﬁce is maccess1b1e “the perlod runs until the end of the next
day which.is not one of the aforementloned days.” ‘The commentator suggests - ' M
retaining that la.nguage because it adds clarity. : {
4
Gap Report L

One post-publication change is recommended. Rule 26(a)(2) is amended so that when a
period is “stated in calendar days,” Saturdays, Sundays, and legal holidays are not
excluded for purposes of computing time. The Committee Note is amended to discuss
this change.

=

™

™

LA
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Rule 26.1

Comments on Proposed Amendments to Rule 26.1

None

Gap Report

1.

The only post-publication change is to substitute the arabic numeral for the
word “three” in subdivision (c) of this rule.

The changes noted in subdivision (a) are the result of comments submitted
following the September 1995 publication of this rule. The amendments
suggested in the September 1995 publication, and the Advisory Committee’s
post-publication recommendations, have been not been formally approved by
the Standing Committee (although a straw vote taken in June 1996 disclosed no
opposition to them) and the changes were not forwarded to the Judicial
Conference. The Advisory Committee chose to delay forwarding the changes
until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in June 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report probably is carried forward as part of this report.

The Committee Note developed in connection with the September 1995
publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Committee Note is inserted into the “marked” and “clean”
rules portions of this report. There are minor changes in the Committee Note
to make it consistent with the rest of the notes in the style packet.
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Rule 26.1. Corporate Disclosure Statement -

(b)

Report to Standing Committec

June 20, 1996

1 ' (a) Who Shall File. Aﬁy—neﬁ-geveime&f&l-eerpeﬁte

past¥s Any nongovernmental corporate party to

a_proceeding in a court of appeals must file a

statement identifving all its parent corporations

and listing anv publiclv held companv that owns

10% or more of the partv’s stock.

Time for Filing. A partv must file the statement

with the principal brief or upon filing a motion,

- response, petition, or answer in the court of

appeals, whichever £sst occurs first, unless a local

rule requires earlier filing. Even if the statement

has already been filed, the party’s principal brief

t

must include the statement befor¢ the table of

contents.

Rule 26.1



22 (&) Number of Copies. Whenever If the statement is

23 filed ‘befo“un; e-party’s the principal brief, the party
24 must file an oﬁginal and three copies, ef-the
25 . . . smiemestmustbefiled unlessthe courtfeqmes
26 | the-filing-of a different number by local rule o;.'
27 by order in a particular case. FThe—statement
28

29

30

Committee Note

The rule has been ﬁivided into three subdivisions to
make it more comprehensible.

Subdivision (a). The amendment deletes the
requirement that a corporate party identify subsidiaries and
affiliates that have issued shares to the public. Although
several circuit rules require identification of such entities, the
Committee believes that such disclosure is unnecessary.

A disclosure statement assists a judge in ascertaining
whether or not the judge has an interest that should cause the
judge to recuse himself or herself from the case. Given that
purpose, disclosure of entities that would not be adversely
affected by a decision in the case is unnecessary.

l

Disclosure of a party’s parent corporation is necessary
because a judgment against a subsidiary can negatively impact
the parent.. A judge who owns stock in the parent corporation,
therefore, has an interest in litigation involving the subsidiary.
The rule requires disclosure of all of a party’s parent
corporations meaning grandparent and great grandparent

corporations as well. For example, if a party is a closely held -

corporation, the majority shareholder of which is a corporation

Report to Standing Committee

Junc 20, 1996

Rule 26.1

=

B

-
-




2 T s T s

N

1

t

™

AN S S R S N

R R

100

W
4

A T A R A T A

formed by a publicly traded corporation for the purpose of

acquiring and holding the shares of the party, the publicly
traded grandparent corporation should be disclosed.
Conversely, disclosure of a party’s ‘subsidiaries or ‘affiliated
corporanons is ordinarily unnecessary. For example, if a party
is a part owner of a corporation in which a judge owns stock,
the possibility is quite remote that the judge might be biased by
the fact that the judge and the hngant are co-owners of a
corporation. 4

The amendment, however, adds a requirement that the
party list all its stockholders that are publicly held companies
owning 10% or more of the stock of the party. A judgment
-against a corporate party can adversely affect the value of the
‘company’s stock and, therefore, persons owning stock in the
party have an interest in the outcome of the litigation. A judge
owning stock in a corporate party ordinarily recuses himself or
herself. The new requirement takes the analysis one step
further and assumes that if a judge owns stock in a pubhcly held
corporation which in turn owns 109 or more of the stock in the

.party, the Judce may have sufficient interest in the litigation to

require recusal. The 10% threshold ensures that the

- corporation in . which the judge 'may own' stock is itself

sufficiently invested in the party that a judgment adverse to the
party could have an adverse impact upon the investing

corporation in which the judge may own stock.  This .

requxrement is modeled on the Seventh Circuit’s disclosure
requirement.

Subdivision (b) T‘1e language requiring inclusion of the
disclosure statement in party’s prwnc1pa1 brief is moved to this
subdivision because it deals with the time for filing the
statement. No substantlve change is intended.

Subdmsxon (c) The amendments are stvhstxc and 1o

substantive changes are intended.

Report to Standing Committee
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‘ Rule 26.1
Public Comments on Rule 26.1

Eleven letters commenting on the proposed amendments were received; the
letter from the A.B.A. Section of Intellectual Property, however, included separate
suggestions from two committees so there was a total of 12 commentators. Of the

12, four supported the amendments, none generally opposed the amendments but
8 suggested rev1510ns LT : S

. Y

The comments were as follows

1. Robert L. Baechtol, Esquire .
Chair, Rules Committee
The Federal Circuit Bar Association
1300 1 Street, N.W.
Suite 700
Washington, D.C. 20005-3315

The Association agrees that recusal will rarely be required based on a judge’s
ownership of stock in a liticant s subsidiary or affiliate; but states that "rarely"
does not mean "never." The Association urges that the rule continue to
require disclosure of subsidiaries and afﬁhates because it does not impose a
significant burden and not requiring it risks adverse reflection on the court’s

. neutrality when a, ]udce Would have elected recusal had the facts been
disclosed. :

2. Robei't S. Belovich, Esquire
5638 Ridge Road
Parma, Ohio 44129

The rule will not assure disclosure of publicly held corporations which may be
a joint venture partner of a party to an appeal, or of a publicly traded
corporation which is a' grandparent or great grandparent of a party to an
appeal. He gives as an example a party that is a closely held corporation, the
majority shareholder of which is a corporation formed by a publicly traded
corporation for the purpose of acquiring and holding the majority shares of
the party. The pubhcly traded corporation’s dlsclosure would not be required
under a strict reading of the rule.
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Donald R. Dunner, Esquire

Chair, Section of Intellectual Property Law
American Bar Association

750 N. Lake Shore Drive

Chicago, linois 60611

Mr. Dunner submitted comments prepared by two of the section’s committees:
a. . One committee says that the amendmerits appear reasonable.

b. Another committee says that the proposed deletions from the rule are
well-advised but the committee has two concerns about requiring a party to
disclose any publicly-held company owning 10% or more of the party’s stock.
First, it 1mphes that a judge who owns any stock in a company that owns 10%
of the stock in a party should recuse himself or herself; the committee thinks
this "over-extends an assumption of disqualification in some circumstances”

and that the provisions may prevent a judge from using mutual funds to avoid
the appearance of impropriety. Second, the committee thinks that comphance
with the disclosure requirement could be burdensome and that the burden is
not justified by the mdlrect and potennally extremely rmmmal ownershlp

* interests it addresses.

Kent S. Hofmeister, Esquire
Section Coordinator ’
Federal Bar Association

1815 H Street, N.W.

Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments of Mark Laponsky, Esquire, the
Chair of the Labor Law and Labor Relations Section of the Federal Bar
Association. Mr. Laponsky thinks the changes generally make the rule more
comprehensible but questions whether the new rule will generate adequate
information. Substituting "stockholders that are publicly traded companies"
for "affiliates" is helpful, but limiting disclosure to stockholders with 10% or
greater interest in the party may cause difficulties in obtaining the requisite
information from a corporate client. Although he does not dlsaoree that a
10% threshold will identify stockholders whose interests are most hkely to be

-affected by litigation, he thinks it would be easier for the corporation to
'simply 1dent1fy all publicly traded stockholders.: :

Report to Standing Committec
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Rule 26.1 L
5. Jack E. Horsley, Esquire ™
Craig & Craig !j
1807 Broadway Avenue
Post Office Box 689 : m
Mattoon, Illinois 61938-0689 L
- Attorney Horsley makes two comments: | »
a,..  He suggests that the rule be expanded to reqmre tbe ﬁlmg of a =
statement by the Chief Executlve Ofﬁcer and by members of the Board _
.of Directors of the: company.. Ny -
b.  He suggests amending lines 23-28 to state:: "If the statement is filed =
before the. pnnc1pa.1 bnef the party shall ﬁle an ongmal and, at least —
" i
Gibbs, Houston Pauw | TS R TR S
1111 Thu'd Avenue Smte 1210 e o 3 AR L -
Seattle,‘h @hmﬂon 98101 ' .
on behalf of the Appellate Pracﬂce Commrttee of the Federal Bar Assoaanon
for the Western District of Washington »
It is not always clear whether a particular corporation is "publicly held." The
committee suggests that the rule refer to companies "that have issued shares B
that are traded on exchanges or markets that are regulated by the Securities b
and Exchange Coxmmssmn _
7. Philip A. Lacovara, Esquire =
Mayer, Brown & Platt ‘ | \ —_
1675 Broadway » o |
tpao

New York, New York 10019-3820 , . :
Agrees with ehrmnatmv the need 10 1dent1fy a party’s subsidiaries or afﬁhates

but suggests amendmg lines 12-14 as follows:

"h'stino any stockholder{s] that is a [are] publicly : }ie‘d companyfies] and

that owns[mO] 10% or more of the party’s stock.

The changes are intended.to make:it clear that the rule does not call for
1de1'11:11‘y1171<J public companies: that, collectively, might own a total of 10% of

the party’s stock.

-

Even though there are other forms of financial involvement other than "stock”
that could be effected by a decision for or against a party, e.g. convertible
notes and debentures, Attorney Lacovara says that the difficulties of defining
a broader category of investments and in tracking the identity of the investors

]
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66 appellant’s or petitioner’s principal brief is filed,

67 5 A court may grant leave for later filing, §geci§a'1_1g§ ‘
68 the time within which an opposing party may
69 answer.

70 (f) Reply Brief. Except by the court’s permission, an

71 amicus curize may not file a reply brief.
72 (g) Oral Argument. An amicus curiae may

73 participate in oral argument only with the court’s
74 permission.

Committee Note
Rule 29 is entirely rewritten.

Subdivision (a). The major change in this subpart is that
when a brief is filed with the consent of all parties, it is no

longer necessary to obtain the parties’ written consent and to

file the consents with the brief. It is sufficient to obtain the

parties’ oral consent and to state in the brief that all parties

have comsented. It is sometimes difficult to obtain all the
written consents by the filing deadline and it is not unusual for
counsel to represent that parties have consented; for example,

in a2 motion for extension of time to file a brief it is not umisual

for the movant to state that the other parties have been

- consulted and they do not object to the extension. If a party’s

consent has been misrepresented, the party will be able to take
action before the court considers the amicus bnef

The District of Columbia is added to the hst of entities

allowed to file an amicus brief without consent of all partles
The other changes in this material are styhsnc

Subdivision (b). The provision in the former fule,
granting permission to conditionally file the brief with the

motion, is changed to one requiring that the brief accompany |

Report to Standing Committee
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make the focus on "stock” reasonable. a

‘ e

8. Don W. Martens, Esquire |
President ‘ ’ B
American Intellectual Property Law Assoaatlon b

2001 Jefferson Davis Highway, Smte 203 -
Arlington, Virginia 22202 | o | :

The AIPLA supports the additional requirement of listing owners of more
than 10% of the stock of the party to the appeal, but it questions the need to
delete the identification of subsidiaries and affiliates. Although it is unlikely
that a subsidiary or affiliate would be affected by the outcome of the appeal,
it may be and the Judges should have that information as well.

[

g

9. Honorable A Raymond Randolph
Chair, Committee on Codes of Conduct of the -
Judicial Conference of the United States
United States Courthouse
333 Constitution Avenue, N.W.
Washington, D.C. 20001-2866

B AN D S

]

The Committee supports the proposed revisions. Disclosure of only parent
companies and public companies owning more than 10 percent of the party’s
stock should be adequate to ensure that the judges are made aware of parties’
corporate affiliations and are able to make informed decisions about the need bl
to recuse.

10.  James A. Strain, Esquire - .
Seventh CircuitrBar Association
219 South Dearborn Street, Suite 2722 E
Chicago, Illinois 60604

]

Notes only ‘that" the proposed amendment bn’ngsd the Federal Rule in
accordance with its Seventh Circuit analogue.

11.  Carolyn B. Witherspoon, Esquire
Office of the President
Arkansas Bar Association
P.O. Box 3178 |
Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

o T

Approves the ;Sroposed changes. g
Report to Standing Committee E
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In addition to the comments submitted during the publication period, Judge
James A. Parker wrote to Judge Logan after last summer’s Standing Committee
meeting. He was concerned that Rule 26.1 is too narrow because it deals only with
corporations. Corporations are not the only form of organization that has numerous
diverse owners. Judge Parker notes by way of example that the rule does not require
a corporation that is a general or limited partner to disclose its interest in a limited
partnership in which a judge may also be a limited partner. Judge Parker
recommends broadening the language of Rule 26.1 to require identification of all
types of organizations in which a party may have an interest that would create a
conflict for a judge.

Gap Report on Rule 26.1

Changes were made at lines 11 and 12. Mr. Lacovara’s suggestion was
adopted so that it is clear the rule applies only when a single corporate stockholder
owns at least 10% of a party’s stock. And at line 11, the rule now requires disclosure
of "all" of a party’s parent corporations, rather than "any" parent corporation. The
intent of the change is to require disclosure of grandparent and great-grandparent
corporations. The Committee Note explains that change. -

In addition a stylistic change was made in subdivision (c).

Report to Standing Committee
Juoe 20, 199 8
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L. General Summary of Public Comments on Rule 27 N
Eight comments on Rule 27 were received.

Two of the commentators express general approval of the proposed
amendments; another lists virtually all of the substantive amendments and expresses
approval of them. None of the commentators expressed general disapproval of the
proposed amendments instead, they offered comments on specific provisions. .

One commentator suggests that (a) should retain the explicit requirement that a
motion must include proof of service “on all other parties.”

One commentator suggests amending (a)(2)(B) to permit affidavits, supporting
papers, etc. to be filed after the motion if they are not available at the time of the
motion.

One commentator states that 27(a)(3)(A) fails to specify who must give notice,
and to whom, when a procedural order is granted. Another commentator would amend
(@)(3)(A) to provide 21 days for a response to a dispositive motion, but retain the 10-
day limit for all other motions.

One commentator opposes the amendment to (a)(4) that allows a moving party
to file, as of right, a reply to a response to 2 motion. The commentator states that most
appellate motions are procedural and a reply is neither needed nor desired by the court.
Another commentator supports the amendment because a moving party should have an
opportunity to reply to unexpected arguments made in the opposing party’s response,
but the commentator does not believe that it is necessary to permit 10-page replies.

One commentator notes that the use of both 10-day and 5-day periods in the
same rule [(a)(3) and (4)] may cause confusion because different methods of computing
time are used for each period. Weekends and holidays are counted for the 10-day

period. But they do not count for the 5-day period, making the penod in reality never
less than 7 days.

One commentator suggests amending (b) to permit appellate commissioners to
rule on procedural motions. Because this change would be a new substantive
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Rule 27

amendment, it is inappropriate to make at this stage and the Advisory Committee
should consider whether the suggestion should be placed on the agenda for future
consideration. Another commentator opposes the change in (b) that provides that
timely opposition filed after a procedural motion is granted does not constitute a
request to reconsider and that such a motion must be ﬁled

One commentator wants clarity about what is meant by “bmdmg and would
oppose requiring anythmg more sophlstlcated than stapling. - i

One commentator bcheves that language changes in (c) shift the emphasis from
the non-finality of a single judge’s action and the party’s right to have such a ruling
reviewed by a panel of the court, to the court’s power to'review suchfactions

One commentator suggests that Rule 27 use word, aﬁd character limits rather
than page limits. 3 o b

II. Summary of Individual Comments on Rule 27

1. Honorable Cornelia G. Kennedy

: United States Circuit Judge -
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

The proposed amendments transpose the last sentence of subdivision (c) from
“[t]he action of a single judge may be reviewed by the Court” to “{t]he Court
may review the action of a single judge. Judge Kennedy says that the
transposition places the emphasis on the Court’s power rather than on the non-

. finality of a single judge’s action and the party’s right to have the ruling
reviewed by a panel of the court.

2. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715 e
I—%elena, Montana 59624-1715

Agrees with the proposed amendments.
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3. Paul W. Mollica, Esquire ‘
Presiding Member, Federal Courts Committee
Chicago. Council of Lawyers
One Quincy: Court Buﬂdmg, Su1te 800
220 South State Street L
Chlcago 1111n01s 6()604

The commlttee states that 27(a)(3)(A) falls to specify who must give notice to
whom before a motion for a procedural order is granted

Do e

4. R1c:hard Al Rossman Esqmre C
Pepper Hamﬂton & Scheetz: . ‘
36th Floor, 100 Renaissance Center
Detroit, Mlchlgan 48243- 1157
on behalf of State Bar of Michigan, United States Courts Committee

The United States Courts Committee recommends amendment of 27(a)(4) which
allows a moving party -to file, as of right, a reply to a response to a motion.

The committee does not believe that routine replies are necessary. Most
appellate motions are procedural in nature and in most cases a reply is neither
needed nor desired by the court. To accommodate the few instances in which a
reply would be appropriate, the committee suggests amending (a)(4) to allow a
party to seck leave of court, within five days after service of the response to
file a reply.

The committee notes that 27(d) requires that a motion be bound, but says that
what is meant by binding is unclear. If stapling is sufficient, the rule should
make that clear. If something more sophisticated is intended, the committee
opposes the requirement because the trouble and expense would be unreasonable
especially for the routine procedural motions that constitute the bulk of appellate
motion practice.

5. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee supports the change to (a)(1) which requires motions to be in
writing but permits a court to entertain an oral motion and which does not
impact the use of telephonic motions for extensions to file briefs.

.....
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Rule 27

- The committee supports the proposed changes to (a)(2) which: -
a. make it clear that appellate motions should consist of one document no

proposed orders or notices of motion;

b., - require that all legal argument be contained in the body of the motion;
and

c. require a copy of the lower court’s order be appended when the motion
seeks substantive relief.

The comm1ttee ‘supports the changes in (a)(3)(4) which: - - B

a. increase the time for filing a response to a motion;

b. make it clear that a motion for a procedural order may be de01ded before
a response is due; and

c. allow a party to seek affirmative rehef in'a response and allow areply.

The committee supports the clarification that a timely response ﬁled after a
motion is granted does not constitute a motion for reconsideration.

The committee supports the format requirements and limitations in subdivision

(d).

The committee also supports the clarlﬁcatlon in (e) that there is no right to oral
argument

David S. Ettinger, Esquire -
Chair, Appellate Courts Committee

Los Angeles County Bar Association

P.O. Box 55020 .
Los Angeles, California 90055-2020

‘The committee suggests amending (a)(2)(B)(iv) to provide:
“In exigent circumstances the court may allow any necessary affidavit,
supporting paper, or.copy of trial court order or agency decision to be
served and filed after the motion provided that any necessary missing
document is supplied forthwith as soon as it is available.”
The committee notes that (a)(3) uses one time limit (10 days) that does count
weekends and holidays, and another (5 days) that does not. This may cause
confusion that could be remedied by changing Appellate Rule 26 to comport
with Civil Rule 6 or by making the reply time 7 days so that both time periods
would include weekends and holidays. The committee notes that the 5-day
deadline is never less than 7 days and may be more if a holiday intervenes.
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The committee suggests that subdivision (b) might, in addition to allowing the
court to authorize its clerk to act in its stead, allow appellate commissioners to
rule on procedural motions. The committee states that the Ninth Circuit

- routinely employs an appellate commissioner to rule on procedural motions.

The committee questions the use of page limits in (d)(2) in light of Rule 32's
word and character limits. - The committee suggests that motions' should have
limits similar to those in Rule 32 and suggests that the motion and opposition
could be limited to 2/3 the, length of a prmclpal brief, and a reply could be
hrmtedto 1/3 SN ‘ ‘ T E L

Cathy Catterson, Clerk of Court

United States Court of. Appeals. .

121 Spear Street

P.O. Box 193939

San Francisco, California 941 19 3939

(forwarding the comments of individual members of the Ninth C1rcu1t Adv1sory
Commlttee) o

The commentator suggests retaining the exphcu requlrement that a motion must
include proof of service “on all other parties.”

The commentator opposes the provision in 27(b) stating that “timely opposition
filed after [a procedural] motion is granted in whole or in part does not
constitute a request to reconsider, vacate, or modify the disposition; a motion
requesting that relief must be filed.” That provision is contrary to current ninth
circuit practice and requires the preparation of unnecessary and often redundant
filings. The commentator notes that the court is not required to state whether it
acted before it received and reviewed any response and that will cause confusion
and the filing of unnecessary reconmderatlon motions. ‘

With regard to (d)(2) the commentator agrees that a movmg party should have
an opportunity to reply to unexpected arguments made in the opposing party’s
response, but questions whether the 10 pages is unnecessarily generous.
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Rule 27

Robin E. Jacobsohn, Esquire - :
Co-Chair, Section on Courts, Lawyers and the Adrmmstratlon of Justlce
The District of Columbia Bar

1250 H. Street, N.W., Sixth Floor

Washington, D.C. 20005-5937

The section generally agrees with the proposed amendments to the rule but
strongly urges on additional change. The section proposes that the time to
respond to dispositive motions be twenty-one days (rather than ten), but that the
time to respond to other motions would continue to be ten days. '

Gap Report

1.

Report to Standing Comunittee
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Rule 27(a)(3)(A) is amended to clarify that if a court intends to grant a motion
authorized by Rules 8, 9, 18, or 41, but the court does not want to awaita
response to such a motion, the court must give reasonable llOthC to the parties
before the court grants the motion.

Rule 27(a)(4) is amended by expanding the time for a reply from 5 to 7 days.
The language is also amended to remove the implication that there is an absolute
right to file a reply before the court acts. The introductory phrase, “[t]he
moving party may reply to a response within 5 days” is changed to “[a]ny reply

_to a response must be filed within 7 days.” Conforming amendments are made

to the Committee Note.

In (d)(1)(A), the third sentence is changed from “[t]he paper must be opaque,
unglazed paper” to “[tJhe paper must be opaque and unglazed.” |

The Committee Note to subdivision (d) is amended to say that spiral binding
and stapling satisfy the binding requirement.
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Rule 28

Comments on Propbsed Amendment to Fed. R. App; P. 28

T
U

I General Summary of Public Comxi?iéﬁts on Rule 28 . |

Seven comments on Rule 28 were received.

‘T hree commentator expréss | general apprbvaI of the amendments; one of them
however, suggests clarification on one point. None of the commentators express
general disapproval of the amendments.

One commentator suggests that the table of authorities should authorize the use
of passim when an authority is cited throughout the brief.

T

RN B

One commentator says it is a mistake for (a) to require that the description of
the proceedings in the court or agency below precede the description of the facts of the
case. The commentator suggests that the rule leave the order of these two sections to
the judgment of counsel.

=)

One commentator suggests that (a)(5) should not requlre a summary of
argument if the argument is relatively short.

One commentator suggests that (j) should be amended so that the letter
referencing new authorities can include a brief explanation of the new authority and a
statement of its significance. Another commentator suggests requiring that a copy of
the case be attached to the letter. ’

One commentator suggests making it clear that in completing the certification,
counsel may rely on the counting provision of the particular software used to prepare
the brief. :

I T A

One commentator makes stylistic suggestions.

™
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Rule 28
Summary of the Individual Comments on Rule 28

Ronald F. Waterman, Esquire

‘Gough, Shanahan, Johnson & Waterman

P.O. Box 1715
Helena, Montana 59624-1715

Mr. Waterman agrees with the proposed amendments..

Professor Thomas D. Rowe, Jr.
Duke University School of Law

Box 90360

Durham North Carolina 27708—0360

' !
ba. u

(Professor Rowe questions the use of bullets in 28(e) He notes that unlike

6(b)(2)(B)(111), \the use of bullets in 28(e) is not undertaken because the sub-sub-
part has already been extended too far. He further notes that because the bullets
introduce a list of examples, they seem appropriate.

Professor Rowe asks whether “reserved” new Rule 28(g) should include a
cross-reference to Rule 32 so that it is not necessary.to look to the Committee
Note to ascertain where the length restrictions are now located.

Jack N. Goodman, Esquire

National Association of Broadcasters
Vice President/Policy Counsel
Legal Department

1771 N Street, N.W.

Washington, D.C. 20036-2891

Rule 28(a)(3) continues the present requirement of a table of authorities with
reference to the pages where the authorities are cited. Mr. Goodman suggests

authorizing the use of passim when an authority is cited throughout the brief.

Rule 28(j) maintains the rule that a letter citing supplemental authorities may not

“include argument, and may only reference arguments in the brief or that were

made orally to which the new authority is pertinent. Mr. Goodman states that
the relevance of the new authority is not always immediately obvious and,
therefore, it would be better to permit a brief explanation of the new authority
and a statement of its significance.
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4, Paul Alan Levy, Esquire : E
Public Citizen Litigation Group g
1600 20th Street, N.W. L -
Washington, D.C. 20009-1001 S ‘ : m '
Regarding (a)(4), (6), and (7) Public Citizen says it is a miétake to.require that N
the description of the proceedings in the court or agency below must always m
precede the description of the facts of the case. Public Citizen says that it is B
usually better to discuss the facts first which allows the “proceedings below” “7
section to-describe not only the procedural context of the rulings below but also E..‘/
the reasoning of those decisions. The suggestlon is that the rule leave the order
of these two sections to the judgment of counsel St E
Regarding (a)(5) Public Citizens suggests that a summary of argu:ment is .
unnecessary if the argument is relatively short. The D.C. Circuit requires a ft‘h !
b

summary only if the argument section excqeds 15 printed or 20 typed pages.
- Public Citizen suggests amending the rule to include such an exception.

Pero
<

Y

5. Andrew Chang, Esquire

Chair, The Committee on Appellate Courts- =
The State Bar of California é‘
555 Franklin Street o N

San Francisco, California 94102—4498 E"‘[

The committee supports the changes necessary to make Rule 28 consistent with
Rule 32.

g B

6. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
- San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

7]

The commentator asks whether it would be helpful to the court to require a
party who submits a letter citing supplemental authorities to include a copy of
the cases.

= 1 7
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Rule 28
7. Robin E. Jacobsohn, Esquire |
Co-Chair, Section on Courts, Lawyers and the Admuustratlon of Justice
The District of Columbia Bar
1250 H. Street, N.W., Sixth Floor
Washington, D.C. 20005-5937
The section generally agrees with the proposed revisions of Rule 28 but says
-that the requirement that a brief be accompanied by a certification of
compliance, unless it falls within one of the “safe harbors,” needs clarification.
If the certification requirement is retained, it must be made clear that counsel
may rely on the counting provisions of the particular software used to prepare
the brief. :
Gap Report

No post-publication changes are recommended.
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Comments on Proposed Amendments to Rule 29

L. General Summary of Public Comn‘lgnts on Rule 29 ‘
Three comments on Rule 29 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator opposes limiting an amicus brief to one-half the length of a
party’s principal brief. oo

S

L

One commentator suggests amending the rule to permit a state agency or state —
officer to file an amicus brief without consent of the parties or leave of court. Because }i@.;

this change would be a new substantive amendment, it is inappropriate to make at this
stage and the Advisory Committee should consider whether the suggestion should be
placed on the agenda for future consideration.

One commentator suggests stylistic revisions.

II. Summary of Individual Comments on Rule 29 E/
u;

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law E
Box 90360 (=

Durham, North Carolina 27708-0360

7

Professor Rowe suggests that a comma be placed after “Commonwealth” in the
third line to maintain parallelism with the comma after “agency” in the second
line. )

2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

=1 )

The committee opposes limiting an amicus brief to one-half the length of a
party’s principal brief. An amicus brief is needed when a party inadequately
addresses an issue or fails to analyze the broader impact of a position. Limiting
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Rule 29

amicus input thwarts the ultimate- -goal of assmtmg the court by presentatlon of
alternative v1ewpomts .

Cathy Catterson, Clerk of Court

United States Court of Appeals

121 Spear Street

P.O. Box 193939

San Francisco, California 94119-3939

(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee) ’

The commentator suggests that the Advisory Committee consider amending the
rule to provide that a state agency or state officer has a right to file an amicus
brief without first obtaining consent of the parties or leave of court.

Gap Report

1.

3.

There is only one post-publication substantive change. In ©@3), language is
added that requires an amicus to state the source of its authority to file. There
are two other minor post-publication changes. In the second sentence of (e), the
phrase “[a]n amicus curiae who does not support either party” is changed to
“[a]n amicus curiae that does not support either party”. In subdivision (f) the
phrase “an amicus curiae may not file” is changed to “an amicus curiae is not
entitled to file”.

All other changes noted throughout the rule are the result of comments
submitted following the September 1995 publication of this rule. The
amendments suggested in the September 1995 publication, and the Advisory
Committee’s post-publication recommendations, have been not been formally
approved by the Standing Committee (although a straw vote taken in June 1996
disclosed no opposition to them) and the changes were not forwarded to the
Judicial Conference. The Advisory Committee chose to delay forwarding the
changes until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in June 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report is carried forward as part of this report.

The Committee Note developed in connection with the September 1995
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publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Committee Note is inserted into the “marked” and “clean”
rules portions of this report. There are minor changes in the Committee Note
that make it consistent with the rest of the notes in the style packet. = . |
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13
14
15
16
17
18
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20

21

Rule 29. Brief of an Amicus Curiae

(a) When Permitted. The United States or its officer

or agency. or a State. Territorv. Commonwealth

or_the District of Columbia mayv file an amicus-
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26 _(b)

27
28
29

30

39
40

41

43

Report to Standing Committee
June 20, 1996

- . curiae brief without the consent of the parties or

leave of court. Any other amicus curiae may file
a brief only bv leave of court or if the brief states
that all parties have consented to its filing,
Motion for Leave to File. The motion must be
accompanied bv the proposed brief and state:

(1)  the movant’s interest;

(2) the reason whv an amicus brief is
: desirable-and why the matters asserted are
relevant to the disposition of the case.
Contents and Form. An amicus brief must
comply_with Rule 32. In addition to the
requirements of Rule 32, the cover must identify
the party or parties supported and indicate

whether the brief supports affirmance or reversal. '

If an amicus curiae is a corporation. the brief
must include a disclosure statement like that
required of parties by Rule 26.1. An amicus brief
need not comply with Rule 28, but must include

the following:

(1)  a table of contents, with page references;

{2) a table of authorities — cases

[V
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59
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. (alphabetically arranged), statutes and
e other authg‘:itieg p— wi;h\references to the
Dages of the brief where they are cited;

_(_3) ‘g‘cqr‘xci‘sgsfat‘emeﬁt of the identity of ihe
- 2micus curiae and its interest in the case:

and

{4)  anargument, which may be preceded by a

summarv_and which need not include a

statement of the applicable standard of

review,

Length. FExcept.bv the court’s permission, an

amicus brief may be no _more than one-half the

maximum length authorized bv these rules for a

party’s principal brief. If the court grants a party
permission to file a longer brief, that extension

does not affect the length of an amicus brief.

Time for Filing. An amicus curiae must file its

brief, accompanied bv a motion for filing when

_necessary, no later than 7 days after the principal

brief of the party being«suggorted is filed. An

amicus curiae who does not support either partv

must file its brief no _later than 7 davs after the

Rale 29
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the motion. Sup. Ct. R. 374 reqmres that the proposed brief
‘be presented with the motion. "

The former rule only requlred the motion to 1dent1fy the
apphcant s interest and to generally state the reasons why an
amicus. brief is desirable. The amended rule additionally
requires that the motion state the relevance of the matters
asserted to the drsposmon of the case. As Sup Ct R. 371
states:

"An amicus curiae brief which brings relevant
matter to the attention of the Court that has not -
already been brought to its attention by the

- parties is of considerable help to the Court. An
amicus bnef which does not serve this purpose
simply burdens the staff and facilities of the
Court and its filing is not favored " ‘

Because the relevance of the matters asserted by an amicus is
ordinarily the most compellmg reason for granting leave to file,
the Committee oeheves that it is helpful to explicitly require
such a showing.

. Subdivision (c¢). The provisions in this subdivision are
entirely new. Previously there was confusion as to whether an
amicus brief must include all of the items listed in Rule 28.
Out of caution practitioners in some circuits included all those
items. Ordinarily that is unnecessary. -

The requirement that the cover identify the party
supported and indicate whether the amicus supports affirmance
or reversal 1s an administrative aid.

. Subdivision (d) Th1s new provision imposes a shorfer
page limit for an amicus brief than for a partv’s brief. This is
appropriate for two reasons. First, an amicus may omit certain
items that must be included in a party’s brief. Second, an
amicus brief is supplemental. It need not address all issues or
all facets of a case. It should treat only matter not adequately
addressed by a party.

| Subdivision (e). The time limit for filing is changed. An
amicus brief must be filed no later than 7 days after the
principal brief of the party being supported is filed.

Report to Standing Committec
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Occasionally, an amicus supports neither party; in such
instances, the amendment provides that the amicus brief must
be filed no later than 7 days after the appellant s Or petitioner’s
principal brief is filed. ' Note that in both instances the 7-day
period runs from when a brief i is filed. The passwe voice =

"is filed" — is used-deliberately. A party or amicus can send its
brief to a court for filing and, under Rule 25, the brief is txmely
if mailed withini the filing penod Although the brief i§ txmely
if mailed within the filing period, it is not "filed” until the court

receives it and file: stamps it. " 1lmg is done by the court, not

The nmetable for ﬁlmcr fhe p 1 ‘nefs m“hﬁaffected by thxs
change. o

A court may grant permission to file an amicus brief in

a context in which the party doés not file a pnnmpal brief;" for

example, an amicus may be permitted to file in support of a

party’s petition for rehearing. In such instances the court will
establish the filing time for the amicus. |

The former rule’s statement that a court may, for cause
shown, grant leave for later ﬁhno is unnecessary. Rule 26(b)
grants Cfenefal authority to enlaroe ‘the time prescribed in these
rules for good cause shown. This“new rule, however, states that
when a court grants permission for later filing, the court must
specify the penod within which an opposmc party may answer

the arvumeq‘ts of the amicus. b j

Subdivision (f). ThIS subdmsmn generally prohlbns the
filing of a reply brief by an amicus curiae. Sup. Ct. R. 37 and
Iocal rules of the D.C,, Nlnth and Federal Circuits state that an
amicus may not file a reply brief. The role of an amicus should
not requ1re the use- of a reply bnef o

~
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Subdivision (g)."The Iang'uage of this subdivision stating
that an amicus will be granted permlssmn to participate in oral
argument “only for extraordinary reasons" has been deleted.
The change is made to reflect more accurately the current
practice in which it is not unusual for a court to permit an
amicus to argue when a party is willing to share its argument

time with the amicus. The Committee does not intend,
however, to suggest that in other instances an amicus will be
permitted to argue absent extraordinary circumstances.

Public Comments on Rule 29

Fifteen letters commenting on proposed Rule 29 were submitted. Two of the
letters contained separate suggestions from two persons or committees so there was
a total of 17 commentators. Of the 17 commentators, none generally opposed the
amendments; 3 supported the amendments without reservanon 13 suggested
revisions; and 1 made no substantive comment. j ‘

The comments were as follows:

1 Chicago Council of Lawyers
One Quincy Court Building
Suite 800
220 S. State Street
Chicago, Hlinois 60604

The Council generally agrees with the proposed amendment but suggests
- amending subpart (d) so that the court has discretion to perm1t 2 longer brief.
The Councﬂ suggests that (d) should read as follows:
An amicus brief may be no longer than one-half the maximum length
of a party’s principal brief unless the Court grants the amicus leave to
file a longer bnef for good cause.

2. Donald R. Dunner Esquire | ‘ ‘ ‘
Chair, Section of Intellectual Property Law" N
American Bar Association - L

750 N. Lake Shore Drive

Chicago; Ilinois 60611

Mr. Dunner submits comments from two of the section’s committees:
One committee makes no substantive comment.

Report to Standing Committee , \
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Another committee offers several suggestions:

a. . that the District of Columbia should be added to the list of entities
.. allowed to file an amicus brief without consent; -

b.  -insert the word "or" at the end of subparagraph (a)(1); for clarity;

c¢. . the ruleshould not require submission of the brief along with a motion
o lfor leave to. file, instead the.rule ‘should reqmre that the motion

oncxsely state the. arguments that will be made in ‘the brief;

d. . the late filing of an anncus bnef should be permltted by sﬁpulanon of
all parnes,.» J »\,‘jiie\ B p A CoR

e. subparagraph (f) is unclear, 1t may leave amblgmty as to whether an
amicus may request leave to filé a: reply,

f. an amicus should be allowed to participate in oral argument if the .

party supported grants a pornon of that party’s allotted time to the
amicus and the! court is; .50 ’mformed ik L

3. Kent S. Hofme1ster Esquu'e g
Section. Coordmator
Federal Bar Association
1815 H Street, NW.
Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments to two different persons.

a. Sydney Powell, Esquire, the Chair of Appellate Law and Trial Practice
Committee of the Federal Litigation Section. Attorney Powell
suggests: ‘ “

. It would be simpler to limit an amicus bnef to 25 pages rather
than "no more than one-half the maximum length of a party’s principal
brief." Currently it is not clear if "maximum" means maximum length
"allowed" for a party’s principal brief.” She further notes that if a party
is granted permission to file a longer brief, the rule appears to give the
amicus one-half the expanded length. In which case, what happens if
there are two appellants and one is allowed additional pages and the
other is not? What happens when permission to file a longer brief is
granted to the party very close to or: contemporaneous w1th the
deadline for filing the party’s brief? = | . -

« . It would be better to allow the filing of the monon and the brief
withm 15 days after the filing of the pnncxpal brief of the party whose
posmon as to affirmance or reversal the amicus brief will support. The
amicus can make an informed decision regarding whether it supports
either party and can avoid repetition of the party’s arguments. Ms.
Powell concedes that special provision would need to be made to allow
an appellant to respond to a brief in support of an appellee. .

Report to Standing Committee .
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Rule 29

b.  Mark Laponsky, Esquire;the Chair of the Labor Law and Labor
Relations Section of the Federal Bar Association. Mr. Laponsky
supports the amendments including specifically the requirement that
the brief be submltted with the mouon and the limit on the length of
the brief.

Ja‘ckV E. ﬁorsley, Esquire

Craig & Craig

1807 Broadway Avenue
Post Office Box 689
Mattoon, I[linois +61938-0689

Attorney Horsley suggests that the language at lines 53-55 be made mandatory
SO that a summary of argument is reqmred, not opnonal

Heather Houston, Esquu‘e

Gibbs Houston Pauw

1111 Third Avenue, Suite 1210

Seattle, Washington 98101

on behalf of the Appellate Practice Committee of the Federal Bar Association
for the Western District of Washington

The committee agrees that an amicus brief is most helpful when it does not
unnecessarily repeat the arguments and authorities relied upon by the parties.
But in order to avoid such repetition, an amicus must be familiar with the
party’s arguments and authorities well before the time the amicus must file its
brief.
. Because the proposed rule requires an amicus to ﬁle its bnef at the
. same time as the party being supported, an amicus will rarely have an
adequate opportunity to review the party’s brief before filing its own.
. In addition to the fact that a draft of the party’s brief may not be
available until a few days before the filing deadline, the party being
supported is not always willing to cooperate with the amicus. If the
amicus does not support the position of either‘party, the amicus brief
is due within the time allowed the appellant. An amicus who does not
support either party is especmlly unlikely to receive the cooperation of
the parties’ counsel and the amicus cannot possibly be confident that
it is not repeating the respondent’s arguments.
The committee recommends that the brief of an amicus curiae be due within
the time that a reply brief may be filed. The amicus would have an
opportunity to review the parties’ principal briefs. If a party believes
additional briefing is necessary to respond to an amicus, a motion for leave
to file such a brief should be permitted.




Rule 29

Alternatively the committee suggests:
Loa Before the appellant’s brief is due, an amicus should be permitted to
.. . file a motion for leave to file a brief and the motion need not be
... ..accompanied by the brief. If the brief does not accompany the motion,
the amicus must indicate whether any of the parties have consented to
the participation of the amicus and, if any have consented, the amicus
must describe the information it has. received  from. the parues
regarding their arguments, The amicus also must state whether. it has
had an adequate opportumty to review the parhes arguments in the
trial court and how much’ txme it needs to' prepare its brief. . Based on
that information, the court w111 set a.deadline for theamicus'to file its
brief.

b. If an amicus supports neither party, it:may file its brief within the time

) allowed the respondent. I an amicus needs more time to prepare an

adequate brief, it may file a motmn without the brief and explain why
it requires more time. If the parties have consented, the court will
determine only whether the ‘extra time will be allowed; if they have
not, the court will rule on the monon for Ieave to ﬁle as well as on the
request for extra tlme ‘

6. Miriam A. Krms;cy, Esqmre
Assistant United States Attorney
United States Courthouse | -
312 North Spring Street '

Los Angeles, Cahrorma 9001’7

Opposes the reﬂulrement that a motion for leave to file an amicus brief be
accompanied bv the brief; the requirement puts the parties and the court in
the uncomfortable position of having to disregard the substance of the brief
if the request is demed | :

If that provision is not chanoed she suggests that (e) be amended to require
the court to promptly decide the request so that the opposing party is able to
respond in its later brief to the arguments made in the amicus brief.

She also suggests that the rule provide for the filing of a short responsive brief
if an amicus brief is filed in opposition to a request for rehearing en banc.

Report to Standing Committee
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Rule 29

7.  William J. Genego and Peter Goldberger, Esquires
Co-Chairs, National Association of Criminal
Defense Lawyers, Committee On Rules of Procedure
1627 K. Street, N.W.
Washington, D.C. 20006 L

The Association makes three suggestions:

a. . It opposes limiting an amicus brief to 25 pages under present rules, or
. 20-22 pages under pending proposals The Assocxatmn files amicus

. briefs for three reasons:
- 1) to show the ﬂag, such briefs are rare and may be quite short;
i) when an issue in the case has important ramlﬁcanons beyond
' the facts of the partmular party’s situation; and |
iii)  when the issue is a good one but the association knows, or
- -suspects, that the skills of the lawyer on the case are not really up to
- the task, in such cases the Association files an entire "shadow" brief
with a full statement of the case and parallel argument.
The Association believes that an amicus brief of the third variety can
be very helpful to the court and can "correct the defects in our
adversary process that occasionally result from a mismatch of ability
between counsel, where important rights hinging on the resolution of
difficult issues are at stake." (But'in such cases the Association would
not be inclined 1o state for the record-the real reason it feels the need
to file.) Briefs in'the latter two categories often demand more than 25
pages to fulfill their mission. ‘
The Association prefers that an amicus have the same hmnatzons as
a party but if something shorter is thought to be necessary, it urges a
- rule in the 70-80% range so that an amicus has about:35 pages When
~ the party’s limit is 50. |

b. Consent of parties. NACDL suggests that 2 representation by amicus
counsel located and clearly labeled within the brief iwelf, that the
parties have authorized counsel to state that they consent to the filing
should be sufficient.

C. Time for filing. NACDL suggests that the presumptive time for filing
an amicus bnef should be within 10 days after the filing of the
principal brief of the party supported and that the opposing party
should have the normal period of time to respond, measured from the
filing of the amicus brief. |

Report to Standing Committee
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Bert W. Rein, Esquire

Wiley, Rein & Fielding

1776 K Street, NW.
Washington, D.C. 20006

January 18, 1996

on behalf of 6 attorneys in the firm

They do -not oppose the shorter page limits for an amicus brief but note that
there is "considerable tension" between the "emphasis on: brevny and non-
repetition, on the one hand, and the requirement that an' amicus brief be
submitted within the time allowed for. the party: being supported, on the
other.” :They assert that it i not. Just]ﬁed t0 assume ‘that an amicus is in a
posmon to coordmate its efforts with' the partyit is suppori:uvjr or that the
amicus will receive an advance copy of the party’s brief well before the filing
date. As to the latter, they pomt .ottt that because' appeals often address
unpubhshed district court :opinions; even a; ‘dlhcent amicus may not learn of
the case until the briefing. schednle is' underwaw a.kmc it qur;e difficult to
comply wnh a contemporaneous ﬁlnv7 reqmrement it ik
LU

They recommend adoptmg the»Fxfth Cu'cmt s local mle 29 1 under which an
amicus submits its brief . ¢ e e

"within 15 days after; the ﬁlm of t e prmcxpal bnef of |

. the party whose position : . the amnicus will suppor* "
Because FRAP 31(a) provides, only 14. days for an appellant to file a reply
brief, they further suggest amending rule! Qg(e) towlread -

- An-amicus curiae shall file its bnef, ‘accompamed by a motion

for filing when necessary, within 15, days after the ﬁlmc of the

pnnczpal brief of the party bemc supported‘when that party is

brief of the party! bemo supported when‘ that partv is the

appellee. P N PR ;o

? | | AR S TP

Kent S. Scheidewer Esquire s
Criminal Justice Leoal Foupdatlon o
2131 L Street ‘
Sacramento, California 95816
on behalf of the Criminal Justice Legal Foundation, the American Alliance
for Rights and Responsibilities, and the Institute for Justice

The organizations make several suggestions:

a. They object to limiting the length of an amicus brief to one-half the
length of a party’s principal brief. They argue that in the courts of
appeals amicus briefing is the exception rather than the rule and is
likely to be in cases of greater complexity than average and a 25 page

Report to Standing Committee ‘
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Raule 29

limit will result in routine motions to exceed the limits or in briefs of
reduced usefulness to the court. In ¢ircuits such as the Ninth, which
limits a principal brief to 35 pages, an amicus brief will be limited to
even less than 25 pages. They suggest the following:
“ (d) Length. An amicus brief. may be no more
than 35 pages, except by permission of the court
or as specxﬁed by local rule.
b.  The rule requires written consent of the parties or a motion. With the
decline in professional courtesy, counsel for a party increasingly fail to
return written consent even though they have no particular objection.
The organizations suggest a new subpart (b) with the present subparts
(b) {g) redeswnated
(b) Consent by Default. When a party fails to respond
in writing to a written request for consent to file an
amicus brief within two weeks of the request, that party
shall be deemed to have consented. A declaration of
counsel for amicus setting forth the requisite facts may
accompany the brief in lieu of the written consent.

c. The comment to subdivision (e) implies that an amicus brief may be
permitted in support of a petition for reheanng, that should be
reflected in the body of the rule.

d. The requirement for a formal corporate disclosure statement wﬂl very
often be unnecessary. They suggest adding a sentence to Rule 26.1

- stating: "If the amicus is a nonprofit corporation with no stockholders,
- a statement to that effect is sufficient. :

10.  Benjamin G. Shatz, Esquire .
Crosby, Heafey, Roach & May
700 South Flower Street, Suite 2200
Los Angeles, California 90017
on behalf of the Appellate Courts Com:mttee of the Los Anceles County Bar
Association E

The commitzes opposes limiting the length of an amicus brief to one-half the
length of a party’s principal brief. An amicus brief can assist the court by
compensating for a party’s inadequate presentation of an issue, by analyzing

- the broader impact of a position, and by presenting alternative viewpoints.
That may require more than one-half the length allowed the party.

Report to Standing Committee
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Rule 29

11. Reagan Wm. Simpson, Esquire
Fulbright & Jaworski
1301 McKinney, Suite 5100 -~ . 00 ¢
Houston, Texas 77010-3095 - SRR

American Bar Association ' -

on behalf of the Tort & Insurance Pracuce Sectmn (TIPS) of the

TIPS opposes three aspects of the amendments

a.

b
.

12 Arthu: B. Sp1tzer Esqmre - if i

- An amicus brief should not be required to accompany the motion for
(leave to file. Such & requ:rement icauses a potential amicus to incur
-1the .cost of prepanng a brief before: it knows whether it can be filed.

The page limit is too restrictive. Ll
’Ihe rule should not rban any reply bnef by an amicus

I

Legal Director e At

American Civil beemes Umon of the Nanonal Capltal Area
1400 20th Street, N.W..

Washington, D.C. ‘20036 g

a.

The ACLU of the National Capital Area makes two suggestions:

‘Consent of parties. The ACLU suggests that the rule be modified to
provide, that an amicus brief may be filed if "it is accompanied by a
written representation that all parties consent." The D.C. Cir. Rule 29
so provides. The ACLU points out that it is not unusual for an amicus
to become aware of a pending appeal in a court of appeal just before
briefs are due. It may be difficult to obtain written consents in a very
short time. It is common practice for counsel to represent, in a motion
or notice, that counsel for other parties have consented to a given
matter — for example, an extension of time or'a brief exceeding page
limits. If a party’s consent to file is misrepresented, the party will have
time to correct the error before the amicus brief is considered by the
court.

Filing brief with motion. The ACLU opposes the requirement that the
proposed amicus brief be presented with the motion for leave to file.
There are two reasons why it is desirable to file the motion for leave
to file in advance of the brief. First, filing a notice (when all parties
consent) or a motion (when all parties do not consent) in advance
allows all potential amici to become known to each other and allows
the preparation of a joint amicus brief by those on the same side.

That would not be possible if the brief must be filed with the motion.
Second, a potential amicus may know that there will be opposition to
its motion. It is less wasteful to file the motion and obtain the ruling
before writing the brief.

Report to Standing Committee
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Rule 29

13. - James A. Strain, Esquire . . ¢
Seventh Circuit Bar Association :
219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

~ The proposed amendments reflect a welcome smphﬁcauon and unification
of appellate practice. In particular, the statement as to why an amicus brief
is desirable and that the matters asserted are relevant to the case shou.ld be
helpful ‘

14. Carolyn B Wltherspoon, Esquire . -
- Office of the President
Arkansas Bar Association
P.O. Box 3178
Little Rock Arkansas 72203 : “
(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

Approves the proposed changes.

15.  HughF. Young, Jr. - S
Executwe Director
Product Liability Advisory Councﬂ
1850 Centennial Park Drive, Suite 510
Reston, Virginia 22091

The PLAC supports the effort to establish uniformity in determining the
length of briefs and believes that 25 pages should be sufficient in virtually
every instance. But PLAC points out that the Ninth Circuit limits a party’s
principal brief to 35 pages, and the D.C. Circuit limits a principal brief to
12,500 words. PLAC suggests that the rule should make it clear that an
amicus brief may be no more than one-half the maximum length of a principal
brief or 25 pages whichever is longer. Also, if a party is granted permission
to file a longer principal brief, the amicus should automatically be entitled to
one-half of the enlarged length.

PLAC also urges that the rule or Committee Note make it clear that an
amicus may seek leave to file a longer brief.

Gap Reﬁort on Rule 29

In subdivision (a) the District of Columbia was added to the list of entities
allowed to file an amicus brief without consent. The suggestion was adopted that a

Reportt to Standing Committee
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statement that all parties have consented to the filing of the brief should be sufficient
and it is not necessary to file the wntten consent of all the parnes

Subdivisior. (¢) was amended 50 that the cover must 1dent1fy the party
supported and indicate whether the brief supports affirmance or reversal. In the rare

instance in which the amicus does not suppqrt any party, the axmcus can s:mply so
mdlcate \ Co R ‘ ‘

In subd1v1510n (d) the hmlt on the length of an. amicus bnef is unchanged
except to provide 1) that perm1551on granted to a party to file a longer brief has no
effect upon the length of an amicus brief, and 2) that al court may gran “"an amicus
permission to file a longer brief.

Subdivision (e) was changed permit an amicus to file its bnef up to 7 days
after the pnncpal bnef of the party being supported is ﬁled J{: o ‘j .

Subdmsmn (f) makes it clear that an amicus may request Ieave 10 ﬁle a reply.

In subdivision (g ) the language stating that' an amicus will be gramed
permission to participate in oral argument "only for extraordinary reasogs“ has been
deleted. The change reflects more accurately current pracuce in which it is not

unusual for a court to permlt an amicus to argue when a party is mllmo to sha.re its
argument time with the amicus. .

Stylistic changes also were made. | ,

Report to Standing Committee
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Rule 30

- Comments on Proposed Amendments to Rule 30 -

I. General Summary of Public Comments on Rule 30

There was only one comment on Rule 30. Rule 31 permits an unrepresented
party who is proceeding in forma pauperis to file only four copies of the party’s brief.
Rule 30, however, has no such special provision and requires all parties to file ten
copies of the appendix. The commentator suggests amending Rule 30 so that a party
proceeding in forma pauperis need only file four copies of the appendix.

II. Summary of Individual Comments on Rule 30

1. Paul Alan Levy, Esquire
Public Citizen Litigation Group »
1600 20th Street, N-W. o :
Washington, D.C. 20009-1001

Public Citizen notes that Rule 30 does not limit the number of copies of the
appendix that must be filed by a party proceeding in forma pauperis. In
contrast, only an original and three copies of the brief are required from an
unrepresented party proceeding in forma pauperis. Public Citizen suggests that
Rules 30 and 31(b) should be consistent.

Gap Report

There is one substantive change. Rule 30(a)(3) is amended to make it consistent with
Rule 31(b) so that an unrepresented party proceeding in forma pauperis need only file
four copies of the appendix. There is one style change. In (a)(3), the arabic numeral is
substituted for the word “ten”. The Committee Note is amended to reflect the
substantive change. ‘ )

Report to Standing Committee
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Comments on the Proposed Amendments to Rule 31

=1

1. General Summary‘ of Public Comments on Rule 31

Three comments on Rule 31 were received.

L

None of the commentators expressed either general approval or disapproval of

the proposed amendments; instead, they offered comments on specific provisions. W
\ o - R R : ‘ L
One commentator suggests that all parties proceeding in forma pauperis, -
whether represented by counsel or not, should be requmed to file only four copies of \{1 ;
the brief and appendix: : - ‘ !
Both of the other commenfators suggest substantive amendments. One suggests g 5
that a court of appeals should be permitted to “modify” rather than simply “shorten” )
the time for briefs to be filed. The change would permit a court to shift the briefing ™
schedule. The other commentator suggests that it is no longer necessary to require \E‘J
service of two copies of a brief on counsel for each party to an appeal. Because both
of these changes would be new substantive amendments, it is inappropriate to make |
them at this stage and the Advisory Committee should consider whether the suggestlons o
should be placed on the agenda for future conmderatlon '
II. Summary of Individual Comments on Rule 31 =
1. Jack N. Goodman, Esquire &

National Association of Broadcasters

Vice President/Policy Counsel o

Legal Department : L
1771 N Street, N.'W. j ‘

Washington, D.C. 20036-2891

Mr. Goodman suggests that 31(a) be amended to permit a court of appeals to

“modify” rather than simply “shorten” the time for briefs to be filed. The

change would permit a court to shift the briefing schedule, as the D.C. Circuit

does (the briefing schedule is determined by the date set for oral argument). /

B

1
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Rule 31

2. Paul Alan Levy, Esquire

Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Rule 31(b) allows a party proceeding in forma pauperis to file limited copies of
the party’s brief only when the party is unrepresented. Public Citizen believes
that the exception should apply to all parties proceeding in forma pauperis.
Lawyers should not be discouraged from representing IFP clients on appeal by
the requirement that the lawyers bear extra out-of-pocket expenses. Public
Citizen notes that this suggestion has particular s1gmﬁcance for the appendix
which may be much longer than the brief. , ‘

3. Laurence S. Zakson, Esquire

The Committee on Federal Courts

The State Bar of California

555 Franklin Street .

San Francisco, California 94102-4498

Since there is no reason to assume that a party filing a typewritten brief is
necessarily proceedmg in forma pauperis, the rule is amended to state what it
means -- an unrepresented party proceeding in forma pauperis may file only
four copies of its brief and serve a single copy on each of the parties. The
committee supports the proposed amendment. In addition, it asks whether it
continues to be necessary or appropriate in other instances to require service of
two copies of a brief on counsel for each party to the appeal. The committee
suggests that like the exception for “typewritten” briefs, this requirement may
be anachronistic. They urge its amendment. |

Gap Report

There are two post-publication changes. First, in subdivision (b), the phrase “unless

the court requires a different number by local rule or by order in a particular case” is
moved to the end of the subdivision and is altered to become a separate, complete
sentence. This change makes it clear that the court’s authorlty to alter the number .
applies to unrepresented parties proceedmg in forma paupens Second, the second
sentence is amended to require an unrepresented party proceedmg in forma pauperis to
file 4 leglble copies of the brlef The pubhshed version said “an original and 3 legible
copies” but that is inconsistent with the first sentence of the rule in which the general
rule requires only the filing of 25 copies and makes no mentlon of “an original”.

i

[
i

-t

I T
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Rule 32

Comments on Proposed Amendment to Fed. R. App. P. 32

| General Summary of Public Comments on Rule 32

Thirteen comments on Rule 32 were received.
None of the commentators expressed either: general approval or disapproval of
the proposed amendments 1nstead they offered comments on specrﬁc provrslons

 One commentator suggests that (a)(2) should establish the color for a petltron

for rehearing, or rehearing en banc, for a response to either, and for a supplemental
brief.

One commentator suggests that the provision in (a)(3) requrrmg a brief to be
bound in a manner that permits it to “lie reasonably flat when open” is unclear about
whether Velo-binding is acceptable and says that either the rule or Committee Note
should list the acceptable and unacceptable methods of binding.

Two commentators say that the typeface requirements in (a)(5) are unduly
detailed and technical. Another specifically objects to the provision in (a)(6) that
forbids the use of bold type for emphasis. .

Six commentators object to the complex1ty of the length limitations in
32(2)(7)(B) and ©.

1. One would retain the current page limits.

2. One would retain the current page limits but would add the proposed limitations
on paper size, line spacing, and type style and size.

3. One would limit principal briefs to 30 pages and reply briefs to 15 pages. He
would, however, retain the limitation on the number of words, characters, and

lines per page and would retain the certificate of compliance required in 7(C).

4.  Another objects; to counting lines, words, or characters but admits that some of
his colleagues would prefer a word limit to the current page limit.
5. One commentator focuses upon the vanatron in word and character counts that

can result from using different word processing software. The commentator also
* says that the line limitations for monospaced briefs would result in a shorter
brief than the. current rule. . The commentator (sumlarly ol and 3 above)
would use a page limitation wrth margm restrrctrons a mrmmurn point size, and
specific acceptable typefaces. ' . ‘
6. One says only that it should be rewritten to be “snnpler and “more
understandable to the practitioner” and so that it will “facilitate compliance.”
One commentator, however, specifically “does not oppose” the length limitations
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Rule 32

because one would have the option of using either the page limits in'(a)(7)(A) or the
type-volume limitations in (a)(7)(B), and because the certificate of compliance is
required only if (a)(7)(B) is used. One commentator is concerned that the proposed
rule does not state that a party may file a motion to exceed the length limits.

One commentator notes that (a)(7)(B)(i) is not clear about how the word and
character counts interact. The commentator suggests amending the rule to give counsel
the option of complying with either the word or the character limitation.

One commentator asks whether it is necessary for (a)(7)(B)(ii) to exclude
statements concerning oral argument since no such statements are required.

One commentator says that the certificate of compliance is a “demeaning
obligation.” Another says that the rule should make it clear that counsel may rely on
the count provided by the word processing software used to prepare the brief.

Three commentators applaud the provision in 32(d) that requires a court to
accept a brief that conforms to Rule 32. Two of them would urge extension of the
same principle to Rules 28 through 31. Another commentator would amend the
language of 32(d) to make it clear in the text of Rule 32 that a local rule or order in a
particular case may waive but not add to the requirements concerning the form of
documents. ' “

One commentator suggests style revisions.

II. Summary of Individual Comments on Rule 32

1. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715
Helena, Montana 59624-1715

Mr. Waterman would strike 32(a)(7)(B) and (C) because they are too complex
and impose too great a burden upon court personnel. He would simply limit
principal briefs to not more than 30 pages and reply briefs to not more than 15
pages. He would retain, however, even for 30-page briefs a limitation on the
number of words, characters, and lines per page and would retain the certificate
required in 7(C).

Report to Standing Committee
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Francis H. Fox, Esquire
Bingham, Dana and Gould LLP

- 150 Federal Street

Boston,. Massachusetts 02110- 1726

Rule 32(a)(2) apparently deals only with covers for briefs. Yet (2)(E) refers
twice to “document” and the Committee Note uses the word “document”
several times. Rule 32(a)(3) and (a)(4) also use the word “document.” Mr.
Fox suggests that it would be better to avoid using the word document. He
notes that 32(b) covers appendices and 32(c) deals with “other papers.”

Walter H Flelscher Esqulre
1850 M Street, N.W.,Suite 800
Washmgton D.C. 20036

Mr. Fle1scher suggests changmg to the second sentence of 32(d) to:
‘By local rule or.order in a particular case a court of appeals may waive
s+ butnot add to the requirements of this rule as to the form of documents.
He beheves that this would add clarity so that the “one direction only” is in the
rule itself rather than; only in the Committee Note.
Philip Allan Lacova’ra, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara objects to both the tone and content of Rule 32(a)(7)(B). He
objects to the counting of lines, words, or characters on a page. He believes
that to the extent that lawyers lack the discipline or skill to prepare a concise
brief, the existing page limits - coupled with uniform specification of minimum
type size and margins - are sufficient constraints. He notes, however, that
several of his colleagues would find the word limit preferable to the current
page limit, but none supports the character counting. He also states that the
certificate of compliance is a “demeaning obligation.” He states that the
certification requirement elevates the limitations to a status of unique dignity
and significance that they do not deserve. He suggests contrasting the
certification requirement with Civil Rule 11(b) which declares that the act of
presenting a paper to the court constitutes the lawyer’s ceruﬁcatlon that it is a
professionally responsible submission. g
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5. Paul W. Mollica, Esquire -
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604 .
‘Ié?%tf r e %%ﬁ EAE
The commlttee weIcomes the prov1s1on in 32(d) that requires a court to accept,
without regard to local requirements, a brief that conforms to Rule 32. The
committee applauds the move toward uniformity and urges at a minimum that it
also apply to Rules 28 through 31 which also deal with the form and content of
briefs. :
6. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, NNW.
Washington, D.C.  20009-1001
Regarding 32(a)(2) Public Citizen suggests‘ that there be a national rule.
establishing the color of a petition for rehearing (or rehearing en banc) and of
the response if one is ordered. It also suggests specifying a color for
supplemental briefs. L ‘
Public szen objects to the provision in (a)(6) that forblds the use of bold type
for emphasis.
Regarding (2)(7)(B)(i) Public Citizen notes that the rule doés not make clear
how the word and character counts interact. Public Citizen suggests amending
the rule to give counsel the option of complymg with either the word or the
.. character limitation.
The currently proposed rules do not require a statement concerning oral
argument and such statements may-even be preempted by 32(d). Public Citizen,
therefore, asks why (a)(7)(B)(iii) excludes such a statement from the word
count.
Public Citizen specifically applauds the 32(d) preemption of local rules that
establish format requirements that are more stringent than the national rule.
ll\lfgnitgtgoftanding Committee 89
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Francis T. Carr, Esquire
Kenyon & Kenyon

One Broadway

New York, New York 10004

Mr. Carr objects to the “reduction in page length,” the “type-volume
limitation,” and the certificate of compliance; he prefers page limitations. The
other limitations are too rigid and “require the attention of a mathemat1c1an

John Mollenkamp, Esqulre ‘
Blanchard, Robertson, Mitchell & Carter P.C.
P.O. Box 1626

Joplin, Missouri 64802

Mr. Mollenkamp notes that (a)(1)(B) requires text to be reproduced “with a
clarity that equals or exceeds the output of a laser printer.” ' The rule may soon
be based upon obsolete technology or it may require an unnecessarily high
quality output a laser printer technology improves. He suggests removing any
reference to specific technology, leaving the circuits to designate minimum print
quality by reference to a list-of acceptable brands of computer printer or by
designation of a minimum resolution (either of which could be changed more
easily than the federal rules). : :

Richard A. Rossman, Esquire

Pepper, Hamilton & Scheetz

36th Floor, 100 Renaissance Center

Detroit, Michigan 48243-1157

on behalf of State Bar of Michigan, Umted States Courts Comxmttee

The committee opposes the 32(a)(7) change in length limitations of briefs and
proposes retaining the current 50 and 25-page limits along with the new
proposed limitations on paper size, line spacing, and type style and size. The
committee opposes the word or character limitations because compliance with
them would increase the time and expense of practitioners and of court
enforcement. The rule may stimulate motions to strike by counsel who believe
that their opponents’ briefs do not comply; there may be disputes regarding
word counting. Compliance problems may be raised when the deferred
appendix procedure is used or required (as it is in the sixth circuit). When the
final brief with appendix references is completed, changes in word or character
counts may be caused by changes in record references and may cause a final
brief to be out of compliance. The committee believes that the burden will
outweigh the marginal increase in readability that the rule changes may
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promote.

| Andrew Chang, Esqulre

Chair, The Committee on Appellate Courts ‘
The State Bar of California .
555 Franklin Street

San Francisco, California 94102 4498

The committee does not object to the proposed changes regarding reproduction,
covers, binding, paper sizé; line spacing, arid margins. But the committee says
that some of the typeface requirements in 32(a)(6) are unduly detailed. The
committee points specifically to the requirement that a font include serifs, and to
the provision to that permits italics but not underscoring for emphasis.

The committee does not oppose the provisions concerning the length of briefs
because the rule provides the option of using either the page limits in (2)(7)(A)
or the “type-volume limitations” in (a)(7)(B), and because a certificate of
comphance is requrred only if (a)(7)(B) is used. -

The committee is concerned that the proposed rule does not state that a party
may file a motion to exceed the length limits. The committee notes that present
Rule 28(g) signals that such motions are permissible by introducing the current
limits with the caveat: “[e]xcept by permission of the court. . . . ©

The committee supports the provtsion in 32(‘d)’that ensures that a brief that
complies with the national rule can be filed in every circuit.

Elizabeth A. Phelan

Holland & Hart

Post Office Box 8749

Denver, Colorado 80201-8749

(on behalf of the firm’s appellate practice group)

They are concerned that the word, character, and line limitations of proposed
Rule 32(a)(7)(B)(I) will be difficult for the courts to implement, will cause
confusion for counsel, and will permit the gamesmanship the Advisory
Committee is seeking to preclude. They believe that the problems created by
the limitations far outweigh the benefits. :

They cite as an example the fact that a 50—page brief counted using WordPerfect

5.1 showed 13,381 words, but the same brief counted using Word for Windows
7.0 had 14,068 words -- a 687-word difference. The difference arises from the

‘91
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way the two different software packages count punctuation and numbers. They
predict that practitioners may write briefs in a manner that produces the lowest
possible word count (e.g. using numerical symbols rather. than words for
numbers) and use software that yields the lowest word count, and that software
companies will design their word-counting functions accordingly. All of which
would, in their opinion, eventually render the cert1ﬁcate requlred by 32(a)(7)(C)
of dubious value. (ECEIRAD ; ‘ -
They have similar concerns about character counting. They found that the same
software package y1e1ded different character counts dependmg on the typeface
used. . \
They find the line limitation for monospaced briefs also troubling. ‘They assert
that 1,300 lines - 26 per page in a 50-page brief — is actually a shorter brief
than now permitted. A brief that complies w1th current Rule 32(a) may have
28 lines of double- spaced text. : \ :

M [ ' ' . )
They also oppose the safe-harbor provision because it lnmts brlefs to 30 pages.
They beheve that it w111 seldom, if ever, present a viable alternatlve

They propose that Rule 32(a) be amended to lnmt the length of briefs by:

1. ' | using a page limitations and margin restrlctrons

2. specifying a minimum point size; and " ;

3. specifying acceptable typefaces for briefs.

If the point size remains at 14 point, they assert that the page limitation will
need to be greater.than 50 to avoid reducing the overall length limitation.

David S. Ettinger, Esquire

Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020

Los Angeles, California 90055-2020

With regard to the (a)(3) requirement that a brief be bound so that it “permits
the document to lie reasonably flat when open” the committee is concerned
about Velo-Binding and the fact that what is “reasonably flat” may be in the eye
of the beholder. - The rule is not clear about whether Velo-Binding is

acceptable. The committee suggests that either the rule or the Committee Note
should list the acceptable and unacceptable methods of binding.
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Rule 32

13.  Robin E. Jacobsohn, Esquire - : ‘ :
Co-Chair, Section on Courts; Lawyers and the Admlmstratlon of Justice
The District of Columbia Bar
1250 H. Street, N.W., Sixth Floor
Washington, D.C. 20005-5937

The section states that the proposed provisions concerning the length of briefs
are “overly detailed and confusing.” The section points to use of terms such as
“serifs” and “sans-serif” type, “plain roman” type, and to the provision
requiring that text clarity must “equal or exceed the output of a laser printer.”
The section suggests that the rule be rewritten “to be simpler, to address the
issues of legibility and brief length in a way that is more understandable to the
practitioner, and written in a way to facilitate compliance.”

The section also states that the if certification of compliance is retained, the rule
should be clarified to ensure that counsel may rely on the count provided by the
software utilized to prepare the brief because the count mechanisms of various
programs are not uniform.

Gap Report

Several substantive amendments are recommended.

1. The typeface provision in (a)(5)(A) is simplified by deleting the prov151on
allowing footnotes to be in 12 point type.

2. The type style provision in (a)(6) is simplified by deleting the restrictions on the
use of boldface and all capitals. The first sentence of that paragraph is amended
to say that both italics and boldface may be used for emphasis.

3. The type-volume limitations in (a)(7)(B)(i) are simplified in two ways:

a. The character counting method is deleted because some word processing
programs treat spaces and punctuation as characters while other
programs do not.

b. The limitation on the average number of words (or characters) per page
is deleted. If the word counting method is used, the motivation to crowd
too much material onto a page is eliminated.

There are conforming amendments in (a)(7)(B)(iii) and (a)(7)(C).

Several style changes are recommended.

a. In the title of the rule, the words “Brief” and “Appendix” are made plural.

b. Throughout subdivision (a) the word “brief” is substituted for the word
“document”.

cC. In (a)(4), the arabic numeral is substituted for the word “two”.

Report to Standing Committee
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Conforming amendments are made in the Committee Note. The Committee Note is

also expanded to provide more explanatory information and examples concerning

typefaces and type styles.
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Comments on Proposed Amendments to Rule 33

None

Gap Report

No\post—publication changes recommended.
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Rule 34

Comments on Proposed Amendments to Rule 34

L General Summary of Public Comments on Rule 34
Five comments on Rule 34 were submitted.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

Three commentators would omit the first sentence of (2). One commentator
does so because the sentence invites parties to volunteer statements concerning the need
for oral argument. The others do so because the new language may undercut the
presumption in favor of oral argument.

One commentator would omit the third exception because the first two provide
sufficient, but not excessive, flexibility to dispense with oral argument.

Two commentators object to deleting the word “recently” from (a)(2). The
commentators believe that the change may cause an undesirable substantive change
because it may permit courts of appeals to further restrict oral argument. A third
commentator supports deleting the word “recently” but says that it may be a
substantive change and should be noted as such in the Committee Note.

One commentator says that the court should be required to inform the parties
when the court decides to submit a matter without oral argument and that the parties
should, thereafter, be permitted to explain why oral argument should be permitted.

II. Summary of Individual Comments on Rule 34

1. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer suggests omitting the first sentence or placing it after (a)(3) and
revising it to state:
by local rule or order in a particular case a court of appeals may allow
the parties to file a statement explaining why oral argument should be
permitted.
He notes that the published first sentence invites parties to volunteer statements
concerning the need for oral argument and that they might become routine. The
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Rule 34

redraft would leave it to each circuit to decide whether it wants such statements,
but because Rule 2 empowers the circuits to do so, Mr. Fleischer would simply
omit the first sentence. ‘

Philip Allan Lacovara, Esquire
Mayer, Brown & Platt

1675 Broadway

New York, New York 10019-5820

Mr. Lacovara suggests deleting the third exception - that “the facts and legal

. arguments are adequately presented in the briefs and record, and the decisional

process would not be significantly aided by oral argument.” The first two
exceptions provide sufficient, but not excessive, flexibility to dispense with oral
argument. L

Mr. Lacovara suggests dropping the new introductory sentence to 34(a): “Any
party may file a statement explaining why oral argument should be permitted.”
He thinks that the new language poses the risk of undercutting the presumption
in favor of oral argument.  The language suggests that the parties have the

- burden of persuasion to show that oral argument should be permltted which
~ flies in the face of the existing rule that requires the court to afford oral

argument unless the panel finds that one of the criteria exists for dispensing
with argument. Anything short of full-scale discussion of the need would also
be meaningless rote. As an alternative, he suggests a procedure by which
counsel could respond to a tentative dec1smn of the panel to dispense w1th oral

argument.

Andrew Chang, Esquire

Chair, The Committee on Appellate Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498

Present 34(a)(2) permits a court of appeals to dispense with oral argument if the
“dispositive issue or set of issues has been recently authoritatively decided.”
The amended rule deletes the word “recently.” The committee believes this
may work an undesirable substantive change in that it may permit courts of
appeals to further restrict oral argument.

The committee supports, however, the elimination of references to local rules,
however, because it supports a national standard governing the availability or
oral argument.
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David S. Ettinger, Esquire ‘
Chair, Appellate Courts Committee -
Los Angeles County Bar Association
P.O. Box 55020

Los Angeles, California 90055-2020

The committee is concerned that the statement in proposed subdivision (a) that
“[a]ny party may file a statement explaining why oral argument should be
permitted,” could be read to impose the burden on parties to affirmatively
request oral argument. The committee suggests deleting that sentence and
begmmng (a) with the statement “Oral argument must be allowed in every case
unless - S : ! A
The committee also says that the rule should require a court to inform the
parties when the court decides to submit a matter without oral argument; the
rule also should allow, after such notice has been given, the parties to request
that oral argument be permitted nonetheless: Specifically, the committee
suggests that the following language be added to (a) or (b): -

. “When a case has been classified by the court for submlssmn w1thout

. oral argument, the Circuit Clerk must give the parties written notice of

“such action. : The parties may within 10 days from the date of the Circuit

Clerk’s letter file a statement explammg why oral argument should be

permltted TN S

The Comm1ttee also is concerned that deletlon of the word recently from
(a)(2) may allow a court to forego oral argument whenever the issue at hand has
previously been decided -- no matter how many years ago.

Cathy Catterson, Clerk of Court

United States Court of Appeals

121 Spear Street

P.O. Box 193939

San Francisco, California 94119-3939

(forwarding the comments of md1v1dua1 members of the Ninth Circuit Advisory
Comnuttee)

The commentator says that deleting the word “recently” from (a)(2) is

appropriate, but that it may be substantive and amendment of the Committee
Note should be considered.
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Rule 34
Gap Report

The Advisory Committee recommends dividing subdivision (a) into two separate
paragraphs. The first paragraph deals with a party’s statement regarding oral
argument. The second paragraph deals with standards for granting oral argument. A
change is recommended in paragraph (a)(1). The change permits a court to require by
local rule that a party file a statement explalmng why oral argument should, or need
not, be permitted. : :
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Comments on the Proposed Amendments to Rule 35

I. ‘ ". General Summary of Publi¢ Comments on Rule 35

Four comments on Rule 35 were submitted.
e O U T .
None of the commentators expressed either general approval or disapproval of -
the proposed amendments; instead, they offered comments on specific provisions.

One commentator recommends that the Advisory Committee amend Rules 35
and 40 to include specific reference to the tolling effect of a petition for rehearing en
banc, or that the Committee urge the Supreme Court to amend its rules so that it is
clear that the filing of a petition for rehearing en banc tolis the time for filing a petition
for certiorari.

One commentator notes that because a petition for rehearing en banc will
suspend the finality of the court’s judgment, the petition must come to some kind of
formal closure. If requiring routine votes is impracticable, the commentator suggests
that the rule instruct the clerk to enter an order denying the petition when the petition
for panel rehearing is denied, if there is one, or at the end of some defined period
unless a judge has called for a vote on the petition.

Two commentators suggest stylistic changes.

II. Summary of Individual Comments on Rule 35

1. Jack N. Goodman, Esquire
National Association of Broadcasters
Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Mr. Goodman says that the reference in the last sentence of 35(f) to “those
judges” is ambiguous and could be construed to refer only to the judges on the
panel rather than to any of the judges who received the petition.

Report to Standing Committee
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Philip Allan Lacovara, Esquire 0
Mayer, Brown & Platt

1675 Broadway =

New York, New York 10019-5820

‘Rule 35(f) retains the ekisting principle that a vote is not required when a party

seeks a hearing or rehearing en banc. Mr. Lacovara suggests that such .
passivity may no longer work in light of the amendments that would treat en

.banc requests as “petitions.” Because such a petition will:suspend the finality

of the court’s judgment for various purposes and the mandate will not issue

o until 7 days after entry of an order denying a petition, a petition for rehearing

" en banc must come to some kind of formal closure. He suggests that if
- .requiring routine votes would not be practical, the petition could be treated as

denied when panel rehearing is denied, or if no panel rehearing is sought, the
rule could instruct the clerk to enter an order denying the petition at the end of a
defined perlod (perhaps 21 days) unless a ]udge has called for a vote. .

Paul Alan Levy, Esqulre o
Public Citizen Litigation Group oy oA
1600 20th Street, N.W. :
Washington, D.C. 20009-1001

Public Citizen recommends that the Advisory Committee amend Rules 35 and
40 to include specific reference to the tolling effect of a petition for rehearing en
banc, or that the Advisory Committee urge the Supreme Court to amend its
rules so that it is clear that the filing of a petition for rehearing en banc tolls the

time for ﬁlmg a petition for certiorari, o '

CathyA Catterson, Clerk of Court

United States Court of Appeals

121 Spear Street :

P.O. Box 193939

San Francisco, California 94119-3939 -

(forwarding the comments of individual members of the Nmth Circuit Advisory
Committee)

The commentator suggests amending (b)(1)(B) as follows:
“the proceeding involves one or more questions of exceptional
~ importance, .each of which must be eeneisely stated concisely.”
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Gap Report

1.

There is one substantive post-publication change and three minor post-
publication language changes. The substantive change is in subdivision (f)
which governs voting on petitions for en banc hearing or rehearing. The first
sentence, which instructs the clerk to distribute the petition, is deleted. "Which
judges should receive:a copy of a petrtlon is a matter of internal concern to the
court and need not be'in a rule. The second sentence deals with “calling” for a
vote'on a petition. The language approved by the Standing Committee last June

s: “But a vote need not be:taken to determine whether the case will be heard
or reheard en banc unless a Judge requests a'vote.” Mmor word changes are
recommended i in that sentence ‘so that it will say: “A vote need not'be taken to
determine whether the case; W111 be heard or reheard € banc unless a Judge calls
for a vote.” | | s b ! |

The three addltlonal mmor language changes are recommended
a. In paragraph (b)(1)(B) the phrase “an issue as to whlc 1s changed to
“an issue on which”. -l Ml

b. In that same paragraph “federal court of appeals 1s ch‘ “ged to “Umted
States Court of Appeals”. v
c. The caption to subdivision (c) is changed- from “Tlme for Petltron to

“Time to Petltlon

! gt St
C Vl , w)w‘:\““ﬂ’

All the rest of changes noted in the rule are the result of comments submitted

~ following the Sept mber’1995 publication of this rule. The amendments

suggested inthe ‘September 1995 publication, and the Advisory Committee’s
post-publication recommendatlons have not been formally approved by the
Standing Comrmttee (although a straw vote taken in June 1996 disclosed no
opposition to them) and the changes were not forwarded to the Judicial
Conference. The Advrsory Committee chose to delay forwarding the changes
until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in July 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advrsory Comrmttee the
Gap Report is carried forward as part of this reportx |

cof b
The Comrmttee Note developed in connection wrth the September 1995
publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Committee Note is inserted into the “marked” and “clean”

rules portions of this report. There are minor changes in the Committee Note
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to make it consistent with the rest of the notes in the style packet.
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Excerpts from June 1996 Report to the Standing Committee

Gap Report on Rule 35
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. Raule 35. Determination-of Causes-by-the-Court-In Bane

- 'En Banc Determination

17 . () Whenl-l_earihg or Rehearing in En Banc wilt May

2

3

10

11

12

13

14

16

17

18

19

20

(b)

Report to Standing Committee

June 20, 1996

Be Ordered. ‘A majority of the circuit judges who
are in regular active service may order that an
appeal or other proceeding be heard or reheard
by the court of appeals iz en banc. Sueh2 An en
banc hearing or reheariﬁg is not favored and

ordinarily will not be ordered exeept unless:

(1)  whes en banc consideration by—the—full

€euFt IS necessary to secure Or maintain

uniformity of the court’s is decisions ;; or
(2)  whe= the proceeding involves a question

of exceptional importance.
Suggestiop—of—a—party Petition for Hearing or
Rehearing ir En Banc. A party may sagsest-the

apprepratezess—of petition for a hearing or

‘rehearing iz en banc.

(1)  The petition must begin with a statement

that either:

(A) the panel decision conflicts with a

decision of the United States

Rule 35




21

22

23

24,

25
26
27
28
29
30
31
32
33

34

36
37
38
39
40
41

42.

Report to Standing Committee

June 20, 1996

Supreme Court or of the court to
which the petition is addressed
(with citation to the conflicting
case or cases) and consideration by
the full court is therefore necessary

to secure and maintain uniformity

of the court’s decisions: or

the proceeding involves one or

more questions _of exceptional

importance, each of which must be

conciselv stated: for example, a
petition _may  assert that a
proceeding presents a question of

excentional  importance  if it

involves an issue as to which the

pane! decision conflicts with the

authoritative decisions of every

other federal court of appeals that

has addressed the issue.

(2) Except bv the courts permission. a

petition_for an en banc hearing or

rehearing _must not exceed 15 pages,
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43 | - excluding material not counted under Rule

“ 28GR

45 (3)  For purposes of the page limit in Rule
- 46 - 33(b)(2). if a party files both a petition for

47 - panel rehearing and a petition for

48 : rehearing en bane, thev are considered a

49 single document even if thev are filed

50 | . Separately _unless separate filing is

51 | required bv local rule.

52 v 3 & ; £ 5

33 : Lo

54 so # 5 I th

55 & regulasges

56 & ken-to-detes

57

38

59 th thet

60 5 £ £ St

61 5 SSeSHOR-T

62 (c) Time for sugsestion—of—a—party Petition for

63 Hearing or Rehearing in En Banc. +sagsestier
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66

67

69,

70.

71

78

79

30

31

82

33

84

85

86

(d)

(&)

0

Report to Standing Committee

June 20, 19%6

saggest-that A petition that an appeal be heard
initially ## en banc ;the-sussestion must be made
filed by the date em—whick when the appellee’s

 brief is fled due. A sugsestion petition for a

rehearing in en banc must be meade filed within

the time prescribed by Rule 40 for filing a

petition for rehearing, ~whetherthe sugsestionis

Number of Copies. The number of copies that
must 10 be filed mey must be prescribed by local
rule and may be altered by order in a particular

case.

Response. No response mav be filed to a petition
for an en banc consideration unless the court

orders a respomnse.

Votine on a Petition. The clerk must forward anv

such petition to the judges of the court who are
in regular active service and, with respect to a
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87 | petition for rehearing, to anv other members of
88 ghé panel that rendered the decision sought to be
89 S reheard. But a voie‘need ﬁot be taken to
9% determine whether the case will be_heard or
91 | ~ reheard en banc unleés a jﬁdge régueéts a vote.‘»

Committee Note

One of the purposes of the amendments is to treat a
request for a rehearing en banc like a petition for panel
rehearing so that a request for a rehearing en-banc will suspend
the fma.hty of the court of appeals’ judgment and extend the
period for filing a petition for,writ of certiorari. Companion
amendments are made to Rule 41. - ~

Subdivision (a). The title of this subdivision is changed
from "When hearing or rehearing in banc will be ordered" to
"When Hearing or Rehearing En Banc May Be Ordered." The
change emphasizes the discretion a court has with regard to
granting en banc review. \

Subdivision (b) The term "petition” for rehearing en
banc is substituted for the term ' 'suggestion” for reheannc en
banc. The terminology change is not a necessary part of the

changes that extend the time for filing a pettion for a writ of -

certiorari when a party requests a rehearmo en banc. The

terminology change reﬂects however, the Comzmtten s intentto

treat similarly a petmon for panel rehearing and a request for
a rehearing en banc.

The amendments also require each petition for en banc
consideration to begin with a statement concisely demonstrating
that the case meets the usual criteria for en banc consideration.
It is the Committee’s hope that requiring such a statement will

cause the drafter of a petition to focus on the narrow grounds-

that support en banc consideration and to realize that a petition
should not be filed unless the case meets those rigid standards.

Intercircuit conflict is cited as one reason for asserting

Rule 35
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that a proceeding involves a question of ‘“exceptional
importance.” Intercircuit conflicts create problems. When the
circuits construe the same federal law drﬁerently, parties’ rights
and duties depend upon where a case is litigated. Given the
increase in the number of cases decided by the federal courts

and the limitation on the number of cases the Supreme Court

can hear, conflicts between the circuits may remain unresolved
by the Supreme Court. for an extended penod of time. The

existence of an intercircuit conflict ‘often generates additional

Imgatmn in the other circuits as well as in the circuits that are
already in conflict. Although an en banc proceeding will not
necessanly prevent intercircuit'conflicts, an en banc proceeding
prov1des a safeguard avamst unnecessary mtercrrcmt conflicts.

1\ r“ u"

e M ‘nm

Some circuits have ‘had rules

procedures that'; recoomze alt

Iegmmate basis’ for grantm la:

intercircuit conflict: may wpreseut ar quesuon of "exceptronal
importance” because of thei'cd

' ‘mternal operating
onﬂzct wrth another circuit as a
\"[u 1] 3 '

costs' ) that'intercircuit conflicts
impose on the system as a whole in addition to the significance
of the issues involved.i! It is »not, however “the Comrmttee
intent to make the! grauunc of ahe ol‘r} rehearing en banc
mandatory whenever there is | mtercrrcurt conﬂrct.
, SRR TR 4 i

The amendment states that "a peuuon‘ may assert that a
proceeding presents a question of exceptional importance if it
involves an issue as to which'the panel decrsron conflicts with

the authoritative decisions of eve'v ‘other federal court of

appeals that has' addressed “'the issue” ' That language
contemplates two situations in which a rehemno en banc may
be appropriate. The! first is when a panel decision creates a
conflict. A panel decision creates a conﬂlct when it conflicts
with the decisions of all other ¢ircuits that have considered the"
issue. If a panel decision simply joins one side of an already
existing conflict, a rehearing en banc may not be as important
because it cannot avoid the conﬂrct The second situation that
may be a strong candidate for 'a rehearmv en banc is one in
which the circuit persists in a conflict created by a pre-existing
decision of the same circuit and no other/cir¢uits have joined on
that side of the conflict. The amendment states that the

conflict must be with an authontatrve ﬁecrsron of another -

circuit. "Authoritative" is used rather than“"pubhshed" because
in some circuits unpubhshed oplmons may be treated as
authoritative. | "
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Counsel are reminded that their duty is fully discharged
without filing a petition for rehearing en banc unless the case
meets the ngld standards of subdivision (a) of this Rule and
even then the granting of a petition is entirely within the court’s
discretion.

Paragraph (2) of this subdivision establishes a maximum
Iength for a petition. Fifteen pages is the length currently used
in several circuits. Each request for en banc consideration must
be studied by every active judge of the court and is a serious
call on limited judicial resources. The extraordinary nature of
the issue or the threat to uniformity of the court’s decision can
be established in most cases in less than fifteen pages. A court
may shorten the maximum length on a case by case basis but
the rule does not permit a circuit to shorten the length by local
rule. The Committee has retained page limits rather than using
a word count similar to that in proposed Rule 32 because there
has not been a serious enough problem to justify importing the
word count and typeface requirements that may become
applicable to briefs into other contexts. ‘

Paragraph (3), although similar to (2), is separate
because it deals with those instances in which a party files both
a petition for rehearing en banc under this rule-and a petition
for panel renearmg under Rule 40.

To improve the clarity of the rule, the material dealing
with filing a response to a petition and with voting on a petition
have been moved to new subdivisions (e) and ().

Subdivision (¢). Two changes are made in this
subdivision. First, the sentence stating that a request for a
rehearing en banc does not affect the finality of the judgment
or stay the issuance of the mandate is deleted. Second, the
language permitting a party to include a request for rehearing
en banc in a petition for panel rehearing is deleted. The
Committee believes that those circuits that want to require two
separate documents should have the option to do so.. -

Subdivision (¢). This is a new subdivision. The
substance of the subdivision, however, was drawn from former
subdivision (b). The only changes are stylistic; no substantive
changes are intended.

Report to Standing Committes
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Rule 35

Subdivision (f). This is a new subdivision. The
substance of the subdivision, however, was drawn from former
subdmsmn (b) ‘ ‘ 3

Because of the dlscretmnary nature of the en banc
procedure, the filing of a suggestion for rehearing en banc has
not required a vote; a vote is taken only when requested by a
judge of:the ‘court or by a judge who was a member of the
panel that rendered the decision sought to be reheard. It is not
the Committee’s intent to change the dlscreuonary nature of the
procedure or to require ‘'a vote on«a. ‘petition’ for reheanno en
banc.: The rule contmues, therefore to provide that" a-court is
not..obligated : to »vote “on such! petitions. It 'is" necessdry,
however, that each court devélop a procedure for dlsposmo of
such. petitions  becatise they will suspend the’ finality of the
court’s judgment and! toll the tlme for ﬁhnv“‘a“petltmn for
cemoran = o L R

Public Comments on Rule 35

Fourteen letters commenting upon the proposed amendments to Rule 35 were
received. One letter from an A.B.A. section, however, contained comments from two
of the section’s committees. There were, therefore, fifteen commentators. Of the
fifteen commentators none expressed general opposition to the changes. Eight
expressed general approval of the a.mendments but 4 of the 8 suggested some
revisions. Seven others also suggested revisions.

\

The comments were as follows: ,

1. Peter H. Arkison, Esquire
Suite 502
103 East Holly Street
Bellingham, Washington 98225-4728

Points out that there is an unnecessary double negative in both 35(b)(2) and
(3) ("excluding material not counted"). The paragraphs are also unnecessarily
wordy because they repeat "petition for rehearing and a petition for rehearing
en banc” He also suggests excluding "except by the court’s permission”
because it is in Rule 28(g). ‘

He suggests: '
35(b)(2) "Rule 28(g) shall apply with a page limit of 15 pages for
a petition.”

Report to Staading Committee
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Rule 35

35(b)(3) - v"For purposes of Rule 35(b)(2), a petition for panel
rehearing and a petition for rehearing en banc shall be
considered a single document regardless of whether they
are filed separately.”

Robert L. Baechtol, Esquire
Chair, Rules Committee

| The Federal Circuit Bar Association

1300 I Street, N.W.
Suite 700 , ‘
Washington, D.C. 20005-3315

The Association suggests that 35(b)(1)(B) should be expanded to include an
additional consideration:
. or involves an issue which is one of first i 1mpress1on or on which
the prior law was unsettled in the circuit.

Donald R. Dunner, Esquire

Chair, Section of Intellectual Property Law
American Bar Association

750 N. Lake Shore Drive

Chicago, Illinois 60611

Mr. Dunner submits comments from two of the section’s committess:
One committee states that the 15-page limit "may be a bit too restrictive,

especially where both a petition for en banc review and a petition for panel
rehearing are filed. Perhaps 35(b)(3) could be further amended to provide

- for addmonal pages upon leave of court.” ; The committee states that the
. remaining amendments "appear to be acceptable R

Another committee agrees that the distinction between a petition for
rehearing and a petition for rehearing en banc should be abolished but
disagrees that a panel decision needs to conflict with every other federal court
of appeals in order to "present a question of exceptional importance." If a
split is significant and the panel decision illuminates or heightens the conflict,
the proceeding may present a question of excepnonal importance warranting

- en banc treatment even when the decxslon -joins one side of a preex15tmg

conflict.

1 1
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4. William J. Genego and Peter Goldberger, Esquires

Co-Chairs, National Association of Criminal 1

Defense Lawyers, Committee On Rules of Procedure .
1627 K Street, N-W. o o : ' -
Washington, D.C. 20006 | L]

NACDL welcomes the elimination of the distinction between a petition for
rehearing and a suggestion for rehearing en banc and approves expansion of .
the grounds for rehearing to include intercircuit conflicts. It does not oppose
imposition of a uniform page length. But.it does not see the point of

changing the spelling of "in banc" which conforms to the statutory usage. L
S. Kent S. Hofmeister, Esquire r
Section Coordinator L.
Federal Bar Association -
1815 H Street, N.W. 1
Washington, D.C. 20006-3697 -

Mr. Hofmeister forwarded the comments of Mark Laponsky, Esquire, the
Chair of the Labor Law and Labor Relations Section of the Federal Bar
Association. Mr. Laponsky endorses the proposed amendments.

¥
i

6. Miriam A. Krinsky
Assistant United States Attorney
United States Courthouse
312 North Spring Street
Los Angeles, California 90012

A7

"Wholeheartedly endorse[s]" the change so that a request for rehearing en
banc suspends the finality of a judgment and extends the time for filing a
petition for a writ of certiorari; the change eliminates a trap that is based
upon an ill-advised distinction.

1

it
[

Urges consideration of an amendment that clarifies the precedential value of
a panel opinion after rehearing en banc is granted. Most circuits either
automatically, or usually, vacate the panel opinion when en banc review is
granted; but the Ninth and Tenth Circuits presume that the three-judge panel
opinion remains in effect pending disposition of the case by the en banc court.
It may be undesirable to have, during the time the case is awaiting en banc
resolution, a number of district court judgments handed down based on a
panel decision that is likely to be modified.

S R N T St I
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Rule 35

7. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Supports the change .in terminology from "suggestion” to "petition" for
. rehearing en banc. But objects to two features of the proposed amendments

to subpart (b).

a. Requiring in (b)(l) that the ; peunon must explain that gither the panel
decision conflicts with other decisions or involves a question of
exceptional importance implies that these are the only grounds for en
‘banc treatment. The circuits have used en banc rehearings when a

- majority of the active judges believe that a panel decision is simply
wrong. ‘Mr. Lacovara says that the rule should not purport to deprive
the circuits of this en'or-correctmg capacxty, even 1f the circuits are not

“often inclined to use it. ‘
He suggests deleting "either” from hne 18 and " or" from line 27 on
page 17; striking the period on hne 39 and msertma "or" and then
adding the following: :
"(C) . there are other specific and compellmc reasons for the court en
.. banc to consider the matter."
b.,  Subsection (b)(1)(B) may imply that a circuit should not bother with

: a decision unless it is out of line with "every other" circuit. That test
is too demanding and does not represent current, sound appellate
practice. Itis.the prerogative of the full court to have the opportunity
to decide, where there is otherwise an intercircuit conflict, whether to
align itself with the other side of the split—or to adopt another
approach—rather than acquiesce in the position taken by the panel. He
suggests amending lined 36-39 to read:

"decisions . of [every] other federal courts of
appeals that have[as] addressed the issue .

Mr. Lacovara also questions the assertion in the Committee Note that, in
~ order for a "petition" for rehearing en banc to extend the time for petitiom'ng
for certiorari, the Supreme Court would have to amend its Rule 13.3. At
most, the commentary should indicate that it is not clear what effect the
Supreme Court would extend to the new characterization. ‘

8. Mr. John Mayer
3821 North Adams Road
Bloomfield Hills, Michigan 48304

Suggests using the plain Enchsh term "full court” rather than in banc or en
banc

Report to Standing Committee
June 20, 1996 11
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9. Honorable Jon O. Newman .
United States Circuit Judge S

450 Main Street e

Hartford, Connecticut 06103

Chief Judge Newman opposes three aspects of the proposed revisions.

a. . He recommends deleting that portion of 35(b) which relates the
emstence of a questlon of exceptmnal 1mportance to a conflict among - |

He beheves that the proposed wordmg states a bias in favor of

an in banc rehearmg whenever the panel decisionconflicts with a
decision, of another, circuit and it is "not the business of national rule-
makers. t0.construe the phrase ‘exceptional importance,” which has ™~
been one of the two criteria" for a full court rehearing for decades. &%
"[Tlhe; rule | mvokes its- mew. test of 1mporta.nc=- whenever a
decxsmn conflicts with the dec;szon of just one pther ¢ircuit." Whether
a court should rehear such jcase tin banc is; best left to the sound
judgment of each court of, appeals ok

b. The amendment of 35(c) will create: confus1on by droppmo the
seritence that makes it cledr a: su.qvesnon for a, rehearing in banc does
not stay the issuance of the mandate or affect’ ﬁnahty He suggests
that the:Committee try to coordmate the effective date 'of the proposed
amendment to Rule. aS(c) 10 commde wnh an amendment to Supreme
Court Rule 13.3, or prowdew;that the. amendment to Rule aS(c) does
not become effective uzless zmd untﬂ 8 correspondmg change is made
in Supreme Court Rule/d33. i o v o 0

c. Chlef Judge Newman states;that the change in spellmc from "in banc"
to "en banc" s e*ctremely ill-advised. He would ‘retain "in banc"
because it conforms to the spelling used in the statute, 28 U.S.C. §
46(c), and there should, ‘be a compelling' reason supporting any such
variation. Second, "in banc dsia phrase of English words. Thlrd no
rule change should be made unless there are swmﬁcant reasons for it.
The only reason-given for mthe «change is in the'summary prepared by
the Adzmmsurauve Of‘"lce the summarv says that "en banc" is in "much
wider usage among the, courts That isnot & substannal reasomn.

I . 4 ‘

10.  Honorable Jerrv E. Smith
United States Circuit Judge
12621 United States Courthouse
515 Rusk
Houston, Texas 77002-2598

1

il

“wgi

[
[ S

| i T g

-

Urges the committee to use a word count similar to that in proposed in Rule
32 rather than a page limit. He says that attorneys circumvent the page limits
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Rule 35

by usmg small typeface and smgle-spaced footnotes, etc.-and that the problem
is serious enough to warrant attention in the rules.

Judge Smith suggests either that 40(b) require petitions to be in the form
prescribed in Rule 32(a) (with a corresponding changed to FRAP 32(b)) or
that the rule could permit circuits to implement a local rule to control the use

- of compressed devices so as not to defeat the intent of the 15 page limit. He

further states that it is mcongruous to retain restnctlons for petmons for panel
rehearing but not for rehea.rmg in banc o

James A. Strain, Esquire

Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722
Ch1caco mmms 60604 :

Favors adoption of the changes and notes that Supreme Court Rule 13 Swill
need to be conformed so that a "petition” for rehearing en banc will extend
the nme for filing a petmon for certiorari. \

Carolyn B. Wltherspoon, Esquire

Office of the President

Arkansas Bar Association

P.O. Box 3178 .

Little Rock Arkansas 72203

(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

Approves the proposed changes.

Hugh F. Young, Jr.

Executive Director

Product Liability Advisory Council
1850 Centennial Park Drive, Suite 510
Reston, Virginia 22091

The PLAC suggests clarification of 35(b)(1)(b) on two points:

o a. that intercircuit conflicts are not the only questmns of exceptional

importance that warrant en banc review; and

b, thata panel decision should not be required to conflict with every

other circuit.

Report to Standing Committee
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14.  Michael Zachary, Esquire
Supervisory Staff Attorney
United States Court of Appeals
United States. Courthouse
40 Foley Squa.re S . g
New York, New York 10007 ' ’ N

Says 1t is- unclear whether the language in (b)(l)(B) concerning a panel
decision that creates a split among the circuits (a)-gives an.example of a
proceeding that.presents a. question of exceptional Jmportance and that the
courts are free to grant en banc consideration, in other ‘circumstances’
presenting questions of exceptional importance; or.(b). represents the only
circumstance in which a question will be deemed of such exceptional
importance as to warrant en banc consideration.’ He suggests . that the
Committes Note implies that the latter is true. M. Zachaxy does not state
a preference for one approach over the other, however he rsuaoests that the
Committee’s intent should be clarified. = . -
He also suggests that the Committee Note is unclear whether the. mtercxrcmt
conflict language applies only to (b)(1)(B) or also to (b)( 1)(A). He suggests
that a sentence in the comment be amended as follows:

The second situation that may be a strong candidate for a.

rehearing en banc is one in which the circuit persists in an

intercircuit conflict created by a pre-ensnnv dec1510n of the

same circuit .

Gap Report on Rule 33

Two changes were made in the language of (b)(1)(B).

L. The discussion of intercircuit conflict is labeled as an example of a
question of exceptional importance to. avoid the implication that
intercircuit conflict is the only circumstance in which a question is
deemed of exceptional importance. In keeping with that change, the
parenthetical (appearing in the published draft) requiring citation to
conflicting cases was deleted.

2. The rule attempts to eliminate any suggestion that a court should grant
en banc reconsideration whenever there is an intercircuit conflict. New
language emphasized that a_partv_may assert that the existence of
intercircuit conflict gives rise to a question of exceptional importance.

Paragraph (b)(3) was amended so that if a local rule requifes a party to file
separate petitions for panel rehearing and petitions for rehearing en banc, the party
is not limited to a total of 15 pages.

Report to Standing Committes
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Rule 35

Subdivision (f) was amended to say that "a judge" may call for a vote on a
petition for en banc consideration.

Stylistic changes were also made.

The Committee retained the "en banc" spelling despite some objections.
Although 28 U.S.C. § 46 has used "in banc" since 1948, even statutory usage is
inconsistent. Pub. L. No. 95-486, 92 Stat. 1633 authorizes a court of appeals having
more than 15 active judges to perform its "en banc” functions with some subset of the
court’s members. The "en banc" spelling is overwhelmingly favored by courts. A
computer search conducted in 1996 found that more than 40,000 circuit court cases
have used the term "en banc" compared with just under 5,000 cases (11%) that have
used the term "in banc.", When the search was confined to cases decided after 1990,
the pattern remained the same — 12,600 cases using "en banc" compared to 1,600
(11%) using "in banc." The Supreme Court has used "en banc” in 959 of its opinions
and "In banc" in 46 opinions. Indeed, the Supreme Court uses "en banc” in its own
rules. See Sup. Ct. R. 13.3. The Committee decided to follow the spelling most
commounly used.

Report to Standing Committes

Junc 20, 1996 15




Rule 36 -
Comments on Proposed Amendments to Rule 36 éf’w‘
L. BN Ge‘neral Sumthary of Publie bdmments on Rule 36 :

‘There was only one comment on Rule: 36.. T he commentator suggests ' | b |
substantive amendments to the rule. Spemﬁcally he. suggests addressmg the disposmon )
of appeals W1thout any. explanatory oplmon and the practlce of i issuing opinions that
are not for pubhcatlon Because both of these chang ! “would be new substantive ia'
amendments it is mappropnate to make them at' this ta{ge‘l and the Adv1sory Committee s
should: conslder whether the suggestlons should ced on'the agenda for future
con81derat10n SR Ce e F
. L ET su_t Ca L I )
II. Summary of Individual Comments on Rule 36 irf{
1. Philip Allan Lacovara, Esquire -,

Mayer, Brown & Plait |

1675 Broadway

New York, New York 10019-5820 E

Mr. Lacovara suggests that Rule 36 is the appropriate place to address two )

issues not currently addressed by the rules: m

1. the practice of disposing of appeals heard on the merits without issuing L

any explanatory opinion, no matter how brief, and —

2. the practice of issuing opinions that are not for publication. L

Mr. Lacovara believes that the rules should require an opinion, or at least a
brief explanatory memorandum) in every case unless the panel concludes that
the appeal was frivolous. A one-line affirmance not only denigrates the efforts
of the parties, it also effectively insulates the appellate court’s judgment from a
rehearing petition and from a petition for certiorari. Mr. Lacovara also believes
that there should be uniform, nationwide treatment of when decisions are
precedential and when they are essentially private communications with the
parties.

(|

R (‘1; V:‘—J::)}

Gap Report

The title of Rule 36 is amended to reflect the fact that the rule governs not only entry
of judgment but also notice of entry of judgment. The recommended title is “Entry of
Judgment; Notice”.

~

)
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Rule 37

“Comment on Proposed Amendments to Rule 37 = -

L. ~ General Summary of Public Comments on Rule 37

There was only one comment on Rule 37. The commentator suggests one
stylistic revision and one other change intended to make ‘it clear that interest runs only
from the most recent district-court judgment. ‘ :

II. Summary of Individual Comments

1. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The last line of (a) is ambiguous if there have been multiple appeals and district-
court judgments. The committee suggests inserting “affirmed” between
“district court’s” and “judgment was”. That would make it clear that interest
automatically runs only to the most recent district-court judgment.

To be consistent with the terminology used in Rule 39, in subdivision (b),
“affirms in part, reverses in part” should be inserted between “modifies” and
“or reverses a judgment.”

Gap Report

No post-publication changes recommended.

Report to Standing Committee
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Rule 38

Comments on Proposed Amendments to Fed. R. App. P. 38

General Summary of Public Comments on Rule 38

There was only one comment on Rule 38. The commentator asserts that the

constitutional right to petition the government is not limited to non-frivolous petitions;
therefore, the commentator asserts that Rule 38 is unconstitutional. -

II.

1.

Summary of Individual Comments on Rule 38

Douglas B. McFadden, Esquire
McFadden, Evans & Still, P.C.
1627 Eye Street, N.-W., Suite 810
Washington, D.C. 20005

Mr. McFadden states that Rule 38 violates the First Amendment because the
First Amendment confers a right to petition the government for redress of
grievances and is not limited to non-frivolous petitions.

Gap Report

No post-publication changes recommended.
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Rule 39
"L_J - Comments on Proposed Amendments to Rule 39
1. General Summary of Public Comments on Rule 39
Two comments on Rule 39 were received.
One commentator specifically supports omlttmg the reference to printing” and
using “copies” for fixing costs. ‘ :
)
— The other commentator suggests adding a word to be consistent with Rule 37.
. The same commentator suggests substantive amendments. The commentator suggests
- amending the rule to state whether the court of appeals or the district court determines
PN attorney’s fees awarded as costs on appeal and the procedure for determining such fees.

Because that change would be a new substantive amendment, it is inappropriate to
make at this stage and the Advisory Committee should consider whether the
suggestions should be placed on the agenda for future consideration.

—

™1

II. ‘ Summary of Individual Comments on Rule 39

1. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

™~ o

The committee supports the omission of the reference to “printing” and using
instead the term “copies” for the purpose of fixing costs.

2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association

1 71

) P.O. Box 55020

[ Los Angeles, California 90055-2020

{"‘* In (a)(4), “modified” should be inserted on the second line between “reversed

' in part,” and “or vacated” to be consistent with the terminology used in Rule
37. '

Jen

- The committee also asks whether the rule should state whether the court of

- appeals or the district court determines any attorney’s fees awarded as costs on

iw I};eglo;tgt;ftanding Commiitee 107




Rule 39

appeal and the procedure for determining such fees. It notes that the Ninth

. . N / .
Circuit requires a separate request for attorney’s fees and requires that a party
intending to request attorney’s fees state that intent in its first brief.

Gap Report

There are two post-publication changes recommended. In (a)(4), the word “modified”
is added, making the paragraph applicable if a judgment is “affirmed in party, reversed
in part, modified, or vacated”. In subdivision (c), the phrase “copies of a brief,
appendix, or record authorized by Rule 30(f) ” is changed to “copies of a brief or
appendix, or copies of records authorized by Rule 30(f)”. The change is necessary
because Rule 30(f) applies only to copies of records and not to copies of a brief or
appendix as the published language would suggest. ' :

Report to Standing Committee N
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Rule 40

Comments on Proposed Amendments to Rule 40

I. General Summary of Comments on Rule 40
There were two comments on Rule 40.

One commentator suggests amending the rule to treat a pleading that requests
rehearing en banc as if it also included a petition for panel rehearing.
\\ .

One commentator recommends that the Advisory Committee amend Rules 35
and 40 to include specific reference to the tolling effect of a petition for rehearing en
banc, or that the Committee urge the Supreme Court to amend its rules so that it is
clear that the filing of a petition for rehearing en banc tolls the time for filing a petition
for certiorari.

II. Summary of Individual Comments on Rule 40

1. Jack N. Goodman, Esquire
National Association of Broadcasters
Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Mr. Goodman suggests amending the rule to provide that a pleading requesting
rehearing en banc should be deemed to include both a petition for rehearing by
the panel that decided the case and a suggestion for rehearing en banc. The
suggestion is intended to eliminate the trap for the unwary that exists under
current procedures because a petition for panel rehearing does not extend the
time for filing a petition for certiorari.

2. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Public Citizen recommends that the Advisory Committee amend Rules 35 and
40 to include specific reference to the tolling effect of a petition for rehearing en
banc, or that the Advisory Committee urge the Supreme Court to amend its
rules so that it is clear that the filing of a petition for rehearing en banc tolls the
time for filing a petition for certiorari.
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Gap Report

The only post-publication change recommended is to amend the rule so that it
consistently refers to “panel rehearing” rather than simply to “rehearing”.
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Rule 41

Comments on Proposed Amendments to Rule 41

None

Gap Report

1.

There is only one post-publication change recommended. Rule 41(d)(2)(B)
provides that if a party who obtained a stay later files a petition for a writ of
certiorari, the party must notify the circuit clerk within the period of the stay.
The change requires the notice to be in writing.

All the other changes noted are the result of comments submitted following the
September 1995 publication of this rule. The amendments suggested in the
September 1995 publication, and the Advisory Committee’s post-publication
recommendations, have been not been formally approved by the Standing
Committee (although a straw vote taken in June 1996 disclosed no opposition to
them) and the changes were not forwarded to the Judicial Conference. The
Advisory Committee chose to delay forwarding the changes until the close of
the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in June 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report is carried forward as part of this report.

The Committee Note developed in connection with the September 1995
publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Committee Note is inserted into the “marked” and “clean”
rules portions in this report. There are minor changes in the Committee Note to
make it consistent with the rest of the notes in the style packet.
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Excerpts from June 1996 Report to the Standing Committee

Gap Report on Rule 41
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10
i1
12
13
14
15
16
17
18
19

20

. > Rule 41.

t Mandate: Contents; Issuance  and
Effective Date; Stay -

. (a) Date—eFIssuanee Contents. Unless the court

. directs that a formal mandate issue. the mandate

consists of a certified copy of the judgment, a
copy of the court’s opinion, if any, and any

direction about costs.

When Issued. The-mandate—of-the-coust-—must

(~4 ==
£37 . -,
- Fee
b Ad
o P * -
. 5
a -
“ - T
v 2
ol ola,
, s
L, b
at—a—formal—mandate—issee: 1he court’s

mandate must issue 7 davs after the time to file
I

a petition for rehearing expires, or 7 days after

entrv of an order denving 2 timelv petition for

panel rehearing or rehearing en banc, or motion

for stav_of mandate, whichever is later. The

court mayv shoften or extend the time.
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40
41
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Effective Date. The mandate is effective when

issued.

Staving the Mandate. \

i)

On_ Petition for Rehearing or Motion.

The timelv filing of a petition for panel

rehearing, petition for rehearing en banc

or_motion for stav of mandate. stavs the

mandate until disposition of the petition

or _motion. unless the court orders
otherwise.

Pending Petition for Certiorari.

(A) A partv may move to stav the
‘mandate pending the filing of a
petition for a writ of certiorari in
the Supreme Court. The motion

must be served on all parties and

Rule 41
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43

45

46

47
48
49
50

51

56
57

58

59
60
61

62

63

64

- must show that e—petitien—for

eertiorari the certiorari petition
would present a substantial

question and that there is good

cause for a stay.

The stay eanmet must not exceed

38 90 days, unless the period is

. extended for good cause skews, or

unless the party Who obtained the

stav files a petition for the writ and

so notifies the circuit clerk during

the period of the stav. wunless

inwhieh In that case, the stay wit

continues until frel-dispesitionby

the Supreme Court’s final

disposition.

- (Q) The court mav require a bond or

Rule 41



Ruledl f

65 - other security as a condition to
66 . ‘ .. granting or continuing a stay of the
s / P
67 mandate. i e
68 - - (D) The court of appeals must issue the T
69 mandate immediately when a copy -
-
70 | of a Supreme Court order denying g@;
71 the petition for writ of certiorari is n
ot
72 filed. = The—court—may—require—g .
73 ‘ bond—or—other—secusity—as—a -
o
74 conditior—to—the—srant—or f
75 - I a £ - + E"\
4
76 mandate: B

Committee Note

The rule has been restructured to add clarity.

Subdivision (a). The sentence describing the contents of
a mandate has been rewritien and moved to the beginning of
the rule; the substance remains unchanged from the existing
rule. - ‘ |

£

Subdivision (b). The existing rule provides that the
mandate issues 7 days after the time to file a petition for panel
rehearing expires unless such a petition is timely filed. If the
petition is denied, the mandate issues 7 days after entry of the
order denying the petition. Those provisions are retained but
the amendments further provide that if a timely petition for /
rehearing en banc or motion for stay of mandate are filed, the
mandate does not issue until 7 days after entry of an order
denying the last of all such requests. If a petition for rehearing .
or a petition for rehearing en banc is granted, the court enters

L
vsesed
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a new judgment after the rehearing and the mandate issues
within the normal time after entry of that judgment.

Subdivision (c). Subdivision (c) is new. It provides that
the mandate is effective when the court issues it. A court of
appeals’ judgment or order is not final until issuance of the
mandate; at that time the parties’ obligations become fixed.
This amendment is intended to make it clear that the mandate
is -effective upon issuance and that its effectiveness is mot
delayed until receipt of the mandate by the trial court or
agency, or until the trial court or agency acts upon it. This
amendment is consistent with the current understanding.
Unless the court orders that the mandate issue earlier than
provided in the rule, the parties can easily calculate the
anticipated date of issuance and verify issuance with the clerk’s
office. In those instances in which the court orders earlier
issuance of the mandate, the entry of the order on the docket
alerts the parties to that fact.

Subdmsmn\(d) Amended paragraph (1) provides that
the filing of a petition for rehearing en banc or a motion for a

stay of mandate pending petition to the Supreme Court for a’

writ of certiorari stays the issuance of the mandate until the
court disposes of the petition or motion. The provision that a
petition for rehearing en banc stays the mandate is a
companion to the amendment of Rule 35 that deletes the
language stating that a request for a rehearing en banc does not
affect the finality of the judgment or stay the issuance of the
mandate. The Committee’s objective is to treat a request for
a rehearing en banc like a petition for pane! rehearing so that
a request for a rehearing en banc will suspend the finality of
the court of appeals’ judgment and extend the period for filing
a petition for writ of certiorari. Because the filing of a petition
for rehearing en banc will stay the mandate, a court of appeals
~will need to take final action on the petition but the procedure
for doing so is left to local practice.

Paragraph (1) also provides that the filing of a motion
for a stay of mandate pending petition to the Supreme Court
for a writ of certiorari stays the mandate until the court
disposes of the motion. If the court denies the motion, the
court must issue the mandate 7 days after entering the order

denying the motion. If the court grants the motion, the -

mandate is stayed according to the terms of the order granting
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Public Comments on Rule 41 '

the stay. Delaying issuance of the mandate eliminates the need
to recall the mandate if the motion for a stay is granted. If,
however, the court believes that it would be inappropriate to
delay issuance of the mandate until disposition of the motion
for a stay, the court may order: that the mandate issue
lmmedlately 3

o . ' "‘rw' ‘
Corp . ' i

\lI‘?aragraph (2) The amendment changes wthe maximum
pencd fof a.stay . of mandate,} absent the court, of appeals
grannng an extensmn for cause, to 90 days The presumpnve
30-day penod \yas"‘ ‘dopted when a party had to file a petmon
for a 1

court of “‘appeals ie]

\\\4

The amendment does not reqmre
grant a stay of mandate that is coextensive with the penod
granted for filing.a petition for a writ of certiorari. The
granting of a stay and the Iength of the stay remain within the
discretion of the. court of appeals, The amendment means only
that a 90-dav stay. may be granted mthout a need to show cause
for a stay Ioncer than 30 days. :

Sunparagragh (C) is net new; it hae been moved‘ from
the end of the rule to this position. .

Rule 41

Seven letters were recelved which comment upon the proposed amendments
to Rule 41. Two of the letters from A.B.A. sections, however, contained comments
from two of the sections’ committees. There were therefore nine commentators. Six
of the commentators approved the amendments without reservation. Two other

commentators suggested revisions.

One commentator made no substantive

comments. None of them expressed general disapproval of the proposed changes.

1. Donald R. Dunner, Esquire :
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive
Chicago, Illinois 60611
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Rule 41

Mr. Dunner submitted the comments of two of the section’s committees. -
One committee makes no substantive comments.

Another committee says that the rule should state when a court’s mandate will
issue if a petition for rehearing or rebearing en banc is granted. The

- committee also suggests that in subpart (b) the party, and not the Clerk of the

Supreme Court, should have the burden of ﬁ]mg notice that the party has
obtained a stay

William J. Genego and Peter Goldberger, Esquires
Co-Chairs, National Association of Criminal

Defense Lawyers, Committee On Rules of Procedure
1627 K Street, NW. .~ o
Washington, D.C. 20006

Thanks the committee for responding to NACDL's suggestions to conform the
presumptive duration of a stay of mandate to the 90-day penod allowed for
filing a petition for a writ of certiorari.

Kent S. Hofmeister, Esquire
Section Coordinator

Federal Bar Association

1815 H Street, N.W. |
Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments of two different persons.

a. Sydnev Powell, Esquire, the Chair of the Appellate Law and Trial
Practice Committee of the Federal Litigation Section. Ms. Powell
commends the committee for clarifying that "the mandate is effective
when issued."

b. Mark Laponsky, Esquire, the Chair of the Labor Law and Labor
Relations Section. Mr. Laponsky approves the proposed amendments.

Miriam A. Krinsky

Assistant United States Attorney
United States Courthouse

312 North Spring Street

Los An eles California 90012

Supports the proposed changes and in pameular the amendment to subpart
(b) that changes the presumptive period for a stay to 90 days. -

Report to Standing Committee J/
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Rule 41

5. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway :
New York, New York 10019—5820

Approves enlargmg the stay-of-mandate period to 90 days in most cases.
_ Suggests language changes in lines 59-61 on page 29 to return to the existing
. language: (“unless during the period of the stay; a notice from the clerk of the
- Supreme Court is filed showing . . ..") or to substitute new language ("If,
however, during the period of the stay, the clerk of the court of appeals
receives a notice from the clerk of the Supreme Court indicating that . . . .")
Either formulation avoids, then inaccurate mphcanon that the Clerk of the
Supreme Court files, papérs;n a court ofj appeals (that is;the- responsiblhty of
the clerk of the court of appeals the Supreme Court Clerk does b ﬁhng at
the Supreme Court). . IR

6. James A. Strain, Esquire
Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

Recommends adoption of the proposed amendments because they mesh with
the Supreme Court rules and assist counsel and eliminate urmecessary motion
practice.

7. Carolyn B. Witherspoon, Esquire
Office of the President
Arkansas Bar Association
P.O. Box 3178 o
Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee) *

Approves the proposed changes.

Gap Revort on Rule 41

All but one of the changes are stylistic. The stylistic changes are the same as
those in the restyled rule published in April.

The one new change is in subparagraph (d)(2)(B). The langﬁage was changed
to make it clear that the party, not the Supreme Court Clerk, has the burden of
notifying the court of appeals when the party has filed a petition for a writ or
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Rule 42

Comments on Proposed Amendments to Rule 42 f
None f ‘;

Gap Report o

No post-publication changes are recommended.
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Comments on Proposed Amendments to Rule 43
There were no public comments.
Gap Report

There is only one minor change recommeﬁded. In ‘the heading for (c)(2) the teﬁn
“Office-Holder” is changed to “Officeholder”. :
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Rule 44

Comments on Proposed Amendments to Rule 44

L General Summary of Public Comments on Rule 44
Two comments on Rule 44 were received.

One commentator suggests that the Advisory Committee consider making the
rule applicable to constitutional challenges to federal regulations. Because that change
would be a new substantive amendment, it is inappropriate to make at this stage and the
Advisory Committee should consider whether the suggestions should be placed on the
agenda for future consideration.

The other commentator suggests stylistic revisions.

II. Summary of Individual Comments on Rule 44

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy asks whether consideration has been given to making the rule
applicable to constitutional challenges to federal regulations.

2. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer suggests rewriting the first sentence as follows:
A party which questions the constitutionality of any Act of Congress in a
proceeding in which the United States or its agency, officer, or
employee is not a party in an official capacity must give written notice to
the circuit clerk immediately upon the filing of the record or as soon as
the question is raised in the court of appeals.

Gap Report

No post-publication changes are recommended.
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Rule 45

-~ Comments on Proposed Amendments to Rule 45

General Summary of Public Comments on Rule 45

Only one comments on Rule 45 was received. It asks whether dropping the

word “proper” increases the clerks’ potential obligations.

II.

1.

Summary of Indmdual Comments on Rule 45

Cathy Catterson Clerk of Court

United States Court of Appeals

121 Spear Street

P.O. Box 193939 .

San Francisco, California 94119- 3939 :

(forwarding the comments of md1v1dua1 members of the Ninth Circuit Advisory
Comm1ttee) :

Ex1stmg Rule 45(a) requlres the clerk’s ofﬁce to remain open 1 for the filing of
any “proper” paper, the new version drops the use of the word proper. ‘The
commentator asks whether the change adds a potent1a1 obligation as to Wthh the
clerk currently has discretion.

Gap Report

Only one minor language change is recommended. In (b)(2), “[u]nder the court’s
direction” is substituted for “[u]nder the direction of the court™.

Report to Standing Committee

May 1997

115




Rule 46

Comments on the Proposed Amendments to Rule 46 |

I. General Summary of Public Comments on Rule 46
Four comments:on Rule 46 were submitted.

None of the commentators ekpressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator asks whether (a)(1) should continue to refer to the Canal
Zone. I ’

One commentator would omit as unnecessary ‘tli‘e reference to the clerk in
(a)(2). Another commentator spec:1ﬁca11y supports the language change in the (a)(2)
oath -- from “demean” to ‘conduct.” :

One commentator suggests a substantive change. He suggests amending the
rule so that once a person becomes a member of the bar of a court of appeals for any
circuit, that person may appear as counsel in any other circuit without the need for
admission to the bar of that:court.. Because that change would be a new: substantive
amendment, it is inappropriate to make at this stage and the Advisory Committee
should consider whether the suggestions should be placedifon the agenda for future
consideration. |

1I. Summary of Individual Comments on Rule 46
1. Francis H. Fox, Esquire :
Bingham, Dana and Gould LLP
150 Federal Street

Boston, Massachusetts 02110-1726
Mr. Fox asks whether the rule should continue to refer to the Canal Zone.

2. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer suggests amending the first sentence to read:
Applications for admission must be filed on a form approved by the
court, and must contain the applicant’s personal statement showing

Report to Standing Committee
May 1997 116

{

r

7]



£7%
E ¥

1

£

1

{

1

1 U3 (71

A N A N O T A R A N

TN
P

Rule 46

~ eligibility for membership. ‘ ~ « b
He believes that the reference to the clerk is unnecessary; any applicant who
needs the form but lacks the sense to contact the clerk’s office should not be
admitted.

Philip Allan Lacovara, Esquire
Mayer, Brown & Platt

1675 Broadway

New York, New York 10019-5820

Mr. Lacovara suggests that Rule 46 be revised to specify that:
“a member of the bar of the court of appeals for any circuit may appear
as counsel in any other circuit without the need for admission to the bar
of that court.”
The current admission requirements reflect an anachronistic and unnecessary
balkanization of federal appellate practice. The court would still be able to take
disciplinary action against an attorney who practices before the court. While
there are legitimate reasons for preserving the bars for each circuit - they are
the natural core of Circuit Judicial Conferences and of other court committees -
there is no longer a good reason to require formal admission as a precondition
to handling a case before a particular court.

Gary S. Chilton, Esquire

Andrews Davis Legg Bixler Milsten & Price

500 West Main

Oklahoma City, Oklahoma 73102-2275

Mr. Chilton’s letter (to Mr. Fisher, Clerk of the Tenth Circuit) agrees with the
proposed word change from “demean” to “conduct” in the attorney oath.

Gap Report

A number of style changes are recommended.

1.

2.

3.

In (a)(2), language stating that a court approved form would be “furnished by
the clerk” was deleted as unnecessary. In the same paragraph, the language
requiring an applicant for admission to subscribe “at the foot of the application”
was deleted as unnecessary and the language requiring an applicant to “take”
the oath was deleted as redundant in light of the fact that the applicant is
required to subscribe to the oath. |

The opening sentence of (a)(3) was rewritten to make it consistent with the style
conventions.

Subdivision (b) was divided into 3 paragraphs and paragraph (b)(1) was further
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subdivided into two subparagraphs. ,
4. In 46(c), the caption and the first sentence were rewritten to make them
consistent with the style conventions.
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Rule 47

Comments on Proposed Amendments to Rule 47

1. . General Summary of Public Comments on Rule 47
Three comments on Rule 47 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments -on speciﬁc provisions.

One commentator suggests retention of the, language that requlres a court of
appeals order in a partlcula.r case to be “consistent with federal law, these rules. and
local rules of the circuit.” Another commeéntator asks whether the federal rules and

local circuit rules are encompassed W1thin “federal law or if there is'a substantive

change.

One commentator suggests some minor language modlﬁcatlons to clanfy the
meaning of the rule.

II. " Summary of Individual Comments on Rule 47

1. Ph111p Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway ‘
New York New York 10019-5820

Mr. Lacovara suggests that 47(a) should refer to general directives to “parties
or lawyers” rather than to “a party or a lawyer.” If a directive is addressed to a
specific party or specific lawyer, it may well be in the form of an order. It is
only when the requirements are intended to affect the class of “parties” or

 “lawyers” that Rule 47 appropnately m51sts that the requlrements be embodled
in formal local rules :

In 47(b), Mr. Lacovara suggests subsututmg “had” for “has.” 'The objective

of the rule is to preclude sanctions unless the alleged violator “had received”

actual notice of the requirement before the alleged violation. The use of “has”

leaves open the possibility of interpreting the rule to penmt sanctions so long as

the court transmits “actual notice” of the requirement in a show cause order -in
. such an mstance the v1olator “has rece1ved” notice. ‘

A I A B
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Rule 47

Saul A. Green

United States Attorney

211 W. Fort Street, Suite 2300
Detroit, Michigan 48226 .

Currently, 47(b) allows the courts of appeals to “regulate practice in a particular
case in any manner consistent with federal law, these rules, and local rules of
the circuit.” . The current rule has been useful to practltloners faced with
d1rect1ves from clerk’s office personnel that appear inconsistent with directives
contained in the federal or local rules. In contrast, the proposed rule would

’ permit the courts -- acting through their clerks’ offices -- to “regulate practice in

a particular case m -any manner consrstent with federal law.” He fears that the
clerks’ ofﬁces will not interpret “ federal law as encompassmg the federal and

| - local rules He ‘urges retention of the requlrement that orders in particular cases

must conform to the federal rules and local 01rcu1t rules.

Cathy Catterson, Clerk of Court

United States Court of Appeals

121 Spear Street

P.O. Box 193939

San Francisco, California 94119-3939 :

(forwarding the comments of individual members of the Nmth Circuit Advisory
Committee)

The existing rule allows the court to regulate practice in any manner consistent
with federal law “these rules and local rules of the circuit.” The new rule
deletes the quoted language. Is it assumed that the federal and local rules are
encompassed within “federal law” or is there a substantive change?

Gap Report

1.

In the second sentence of (a)(1) the phrase “a generally applicable direction to a
party or a lawyer” is changed to “a generally applicable direction to parties or
lawyers”. If a directive is addressed to a specific party or a specific lawyer, it
may well be in the form of an order. It is only when the requirements are
intended to affect the class of “parties” or “lawyers” that Rule 47 appropriately
insists that the requlrements be embodied in formal local rules..

Rule 47(b) is amended to allow the courts of appeals to regulate practlce ina
particular case “in any manner. consistent with federal law, these rules, and
local rules of the circuit.” Although “federal law” could be construed to
include the federal rules and local rules, the specification is in the current rule,
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has been heipful to practitioners, and should be continued lest its deletion be
understood as a substantive change. \
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Rule 48
Commenfs on Pi'oposed Améndménts to Rule 48 ‘
None
Gap Report

One minor language change is recommended. In the first sentence of subdivision (a),
the phrase “make recommendations about” is changed to “recommend”.
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Form 4

Comments on Proposed Amendments to Form 4
I. ' General Summary of Public Comments on Form 4
Five comments on Form 4 were submitted.

Two commentators endorse the proposed changes. Two commentators oppose
the proposed changes because of the expanded and detailed nature of the information
requested. One of them says that the “penalty of perJury ” clause obv1ates the need for
collection of any detalled information.

Two commentators question the provisions requiring a prisoner to attach a
certified statement of his or her institutional account for the last six months. The
commentators note that a prisoner will not have control over obtaining a timely
response to a request for such a statement. A third commentator focuses on the
difficulty a prisoner would have in obtaining timely statements from previous
institutions if the prisoner has lived in more than one institution during the relevant six-
month period. - That commentator suggests amending the form to require a certified
statement from the institution in which the prisoner currently resides and the name of
any other institutions in which the prisoner has had accounts during the same six-month
period. Alternatively, the commentator suggests authorizing a court, with the
prisomer’s consent, to extrapolate from the statement obtained from the prisoner’s
current institution. If the prisoner refuses consent, the pnsoner would be requlred to
obtain statements from all relevant institutions. : :

Two commentators object to requiring an applicant to state the issues that the
applicant wishes to pursue on appeal. o

One commentator asks whether it is fair to treat the assets of the applicant’s
spouse as available to the petitioner because they may not be available to the applicant.

One commentator suggests that the form should make it clear that although a
prisoner is required to pay the full filing fee even if IFP status is granted, the fee may
be paid in installments from his/her institutional account if the pnsoner does not 7
presently have suffic1ent funds. :

The'same commentator also suggests that the form should reflect the fact that
IFP status may apply not only to filing fees or the cost of bond for fees but also to
other costs such as preparatlon of the transcrlpt

i I
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employment history.

II.

Form 4

One commentator suggests that there should be a specific time limit on

Summary of Individual Comments on Form 4

Bennet Boskey, Esquire ‘
1800 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Mr. Boskey say& that the proposed revision “is an overreaction against the
present lack of specificity.” |

He asks whether it is fair to treat the petitioner and the petitioner’s spouse
always as one. Even if it normally would be fair, shouldn’t the form take into
account that they may be separated, either by living apart or in their financial
arrangements, and that the petitioner may not have any real access to the
spouse’s assets. : :

He questionfsjthe provision requiring priéoners to attach a certified statement of
their receipts, expenditures and balances during the last six months in their
institutional accounts., He asks whether timely response to such requests can be
obtained. :

‘Mr. Clayton R. Jackson 06751-097

Mr. Richard Arrota

Mr. Roscoe Foreman

C.S. 4500

North Las Vegas, Nevada 89036-4500

They suggest striking the last sentence of question four (“If you have multiple

accounts, perhaps because you have been in multiple institutions, attach one

certified statement of each account.”). They suggest replacing it with the

following: , : :
“If you have multiple accounts, attach one certified statement of each
account. If you have had an account at more than one institution during
the past six months, attach a certified statement of your account at your
current institution (indicating the number of months this.account has
been active), and the name of any other institutions in which you have
had accounts during the balance of the same six-month period.”

They note that an incarcerated person is able to obtain a statement from his/her
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Form 4

current institution. But if one has been at multiple institutions'during the
relevant six-month period, serious difficulties will arise in attemptmg to comply
with the pubhshed language. :

They propose another alternative -- permitting the court, with the permission of
the prisoner, to extrapolate for the six-month period based upon the certified
balance of the reported period. If the prisoner refuses to consent, the prisoner
would be required to obtain certified statements from every institution in which
he/she res1ded durmg the' sv;—month period. .

David C Long, Esqulre |

The State Bar of Cahforma

555 Franklin Street’

San Fran01sco Cahforma 94101-4498

The Board of Governors of the State Bar of Cahforma voted to oppose the
proposed changes to Form 4. The decision was based upon recommendation of
four State Bar Committees (Administration of Justice, Appellate Courts, and
Legal SerV1ces Sectlon and the thlgatron Sectlon)

The bar comrmttees and sectlons obJect to the requlrement that prisoners

- provide certified statements from prison officials regarding their institutional

accounts because prison officials are then in control of a prisoner’s ability to
obtain IFP status.; That control may permit prison officials to effectively block
a prisoner’s appeal They also note that obtaining the forms in time to meet the
deadline for ﬁhng a notice jof appeal w111 be especrally difficult. .

c I beovo

" The committees also; objected to the expanded and detarled nature of the

mformatlon requested noting that the burden of providing such information
may Serve as a deterrent to obtammg access to the appellate process.

The committees note that the rforrn asks the applicant to list the issues on appeal.
The subject matter .of the appeal has no relevance to a motion for IFP status.

‘One comm1ttee says that the inclusion of the “penalty of perjury” clause
obviates the need for Form 4 in its entirety.
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Form 4

Carol A. Brook, Esquire .

William J. Genego, Esquire

Peter Goldberger, Esquire

Co- Chalrs National Association of Criminal Defense Lawyers

Commrttee on Rules of Procedure
1627 K Street, N.W..
Washmgton D C. 20006
o ey AT TR A R ‘ CL \

The Commrttee notes that modrﬁcatron of Form 4is necessary in light of the

amendments to 28 U.S:C. § 1915 The Committee says that the proposed form

is an improvement in many respects but suggests a number of additional

changes. 8

1. The form should make it clear that although § 1915(b)(1) requlres a
prisoner who files an appeal IFP to pay the full filing fee, the fee may be
paid in installments from his/her institutional account if the prisoner
does-not presently have the funds to do'so. The form also should inform
prisoners that. thrs requlrement does. not apply to habeas corpus of § 225
proceedings. jeb 1 C

2. The form should reflect the fact that it apphes to 1tems other than
payment of docket fees or a bond for fees. A litigant who is able to pay
the filing fee, may not be able to pay other costs that are covered by
§ 1915, such as transcript preparatlon and injcertain circumstances,
having the record on appeal printed. ‘

- 3. The committee’ suggests deleting the. pomon of the form asking the

apphcant to state the'issues on appeal: ¢ v
The form does not explaln why an apphcant should be requtred to state
his or her issues on appeal If the purpose is to aid in determining
whether the appeal is “frivolous” under § 1915(d), it is not an effective,
or! fair, nmethod to obtain that information. The applicant is not given
notice that the response will be used to determme whether the appeal is
frrvulous and thus whether IFP status will be granted.
In addmon the form, does not encourage full and complete statement of
the | yxssues - the form. suggests that a perfunctory statement, without
supporting facts or other relevant information, is sufficient.

4. . Itwould be helpful to mclude a spec1ﬁc time llIIllt for employment
hlstory : i
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Form 4

Dana E. McDonald

President, Federal Bar Association
1815 H. Street, N.W.
Washington, D.C. 20006-3697

The Federal Bar Association endorses the prdposed amendments; indeed says,
“Proposed Form 4 should be adopted without change.”

Gap Report

The following changes are recommended.

1. The employment history for the applicant and the applicant’s spouse is required
for only the preceding two years.

2. The statutory requirement that a prisoner attach a statement of the balances in
the prisoner’s institutional accounts applies only when the prisoner is seeking to
appeal a judgment in a civil action or proceeding. The instruction is amended
accordingly.
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Please Submit Written Comments by December 31, 1996

Address all communications on rules {o
Secretary of the Committee on Rules of Practice and Procedure
Administrative Office of the U.S. Courts

Washington, DC 20544

CommiTTeE ON RuLEs oF PRACTICE AND PROCEDURE
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COMMITTEE ON RULES OF PRACTICE AND PRO&EDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

April 1, 1996
TO THE BENCH, BAR, AND PUBLIC:

The Judicial Conference Advisory Committee on Federal Rules of Appellate Procedure has
completed its style revision of the entire set of Appellate Rules using uniform drafting guidelines. It
has requested that the proposed revision be circulated to the bench, bar, and public generally for
comment.

The style revision of the Appellate Rules is part of a comprehensive effort to clarify and
simplify the language of all the Federal Rules of Practice and Procedure. The changes here proposed
are intended to be nonsubstantive. In the course of reviewing the rules, however, existing ambiguities
and inconsistencies surfaced, and the committee decided that a few substantive revisions were
necessary. These limited changes have been specifically identified in the Committee Notes.

The advisory committee has also been considering substantive amendments to Appellate Rules
27, 28, and 32. Proposed amendments to these three rules were published last year and were revised
in light-of comment received. Rather than publish these revisions separately, we have included them
as part of this packet. Accompanying Committee Notes explain the substantive changes.

We request that all suggestions and comments, whether favorable, adverse, or otherwise, be
placed in the hands of the Secretary as soon as convenient and, in any event, no later than
December 31, 1996. All communications should be addressed to the Secretary of the Committee
on Rules of Practice and Procedure, Administrative Office of the United States Courts, Washington,
D.C. 20544. Comments received become part of the official record and are available for public
inspection.

- To provide individuals and organizations an opportunity to comment orally on the proposed
amendments, hearings are scheduled to be held in Washington, D.C. on July 8, 1996, and in Denver,

Colorado on August 2, 1996. Those wishing to testify should contact the Secretary of the Committee
at the above address at least 30 days before the hearing.

The Advisory Committee on Appellate Rules will review all timely received comments and
will take a fresh look at the proposals in light of the comments. If the advisory committee approves

the changes, they and any revisions, as well as 2 summary of all comments received, will then be
considgred by the Standing Committee. ‘

The Judicial Conference Standing Committee on Rules of Practice and Procedure has not
approved these proposals, except to authorize their publication for comment. These proposed
amendments have not been submitted to nor considered by the Judicial Conference of the United
States or the Supreme Court.

Alicemarie H. Stotler Peter G. McCabe
Chair Secretary

m ’
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ADVISORY COMMITTEE ON APPELLATE RULES
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

The Federal Rules of Appellate Procedure were enacted more than twenty-five years ago.
The rules have been amended on twelve occasions since then by committees and reporters who have
had no drafting guidelines to direct them. Without uniform drafting guidelines, inconsistencies in
language and ambiguities in the rules have surfaced. Changes in committee membership and
reporters, who produce initial drafts, have added to the unevenness in the rules. )

In 1991, the Standing Committee on Rules of Practice and Procedure embarked on a style
project to promote uniformity among the different sets of rules (i.e., appellate, bankruptcy, civil, and
criminal procedural rules) and to simplify and clarify them. Bryan A. Garner, a respected legal-
writing scholar, has led the style project under the auspices of the Committee’s Subcommittee on
Style. The advisory rules committees have used the uniform drafling guidelines, which were
developed by Mr. Garner, in drafting individual proposed rules amendments.

When the Standing Committee on Rules of Practice and Procedure recommended that the
advisory rules committees consider revising entire sets of rules using uniform drafting guidelines, the
Advisory Committee on Appellate Rules welcomed the opportunity. A review of the Appellate Rules
discloses obvious drafting problems and unclear provisions that can be improved. The rules often
contain long narrative passages with few section dividers and headings to aid readers. There are
inconsistencies in the general format of the rules.

The changes proposed in these revisions are intended to be non-substantive. The advisory
committee is keenly aware that seemingly minor changes can unintentionally result in substantive
changes. The committee refrained from making stylistic improvements if they resulted in substantive
changes unless otherwise necessary. Revisions were approved only after the completion of an
elaborate review process.

Inevitably, some substantive changes had to be made. These changes are identified by the
committee and explained in the accompanying Notes to the rules. Although the committee devoted
much time to identifying the substantive changes, we hope that this comment period and the
widespread review afforded by it will capture any that we inadvertently missed. We also hope to
receive comments on the uniform drafting guidelines, which can be obtained on request from the
Secretary to the Committee.

The proposed revision of the Federal Rules of Appellate Procedure using uniform drafting
guidelines is set out in the right-hand column of the accompanying side-by-side comparison. The text
in the left-hand column contains the existing rule. Text italicized in the left-hand column identifies
proposed rules amendments that were earlier published for comment with prospective effective dates
either of December 1, 1996, or December 1, 1997.

James K. Logan
Chair
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BACKGROUND NOTE

' The Federal Rules of Practice and Procedure are respected for their clanty and simplicity
and serve as working models for many state and local court rules. Some of the bnghtest legal
minds have participated in the rulemaking process, drafting and revising the various sets of rules
beginning in the 1930's. Yet the rules suffer from a shortcoming inherent in their development.
Each set of rules — Appellate, Bankruptcy, Civil, Criminal, and Evidence — was prepared by a
separate committee with its own set of consultants and drafters and its own set of stylistic
preferences that have changed over time. Too often the rules now contain different phrases and
words intended to mean the same thmg, leadmg to unnecessary ambxgmty and the loss of
s1mplxc1ty

In 1991, the Judicial Conference Commlttee on Rules of Practice and Procedure, under

- the leadership of its chair, Judge Robert E. Keeton, established a Subcommittee on Style taskmg it

to clarify, simplify, and eliminate inconsistencies in proposed rules amendments. That charge was
later expanded to include a review of the entire set of Appellate Rules. A list of the members on
the Subcommittee on Style follows. The subcommittee’s first chair was one of the country’s
premier experts on legal procedure, Professor Charles Alan Wright. One of Professor Wright’s
first actions was to request Bryan A. Gamer a leadmg legal-wntmg scholar, to assist the
subcommittee in its work. -

Bryan Garner prepared drafting gmdehnes setting out a common set of style preferences
from which the style subcommittee began its work. The guidelines have been published as the
Guidelines for Drafting and Editing Court Rules. They are also available on request from the
Secretary to the Committee on Rules of Practice and Procedure. The guidelines are intentionally
flexible and recognize the need to accept. exceptlons on occasion to accommodate certain
entrenched traditions. We would be pleased to recerve comment on this publication also.

In 1994, after nearly six months of i mtens:ve Work, Bryan Garner finished revxsmg the..
entire set of the Federal Rules of Appellate Procedure ‘The draft went to the Subcommittee on
Style and was considered by the Judicial Conference Advisory Committee on Appellate Rules at
its October 1994 meeting, after the committee dmded itself into several subcommittees to review
individual rules. The advisory committee later devoted most of its April and October 1995 three-
day meetings to the draft. Durmg that period, the Subcommittee on Style was reviewing the same
draft and the advisory committee’s modifications to it. ‘At its October 1995 meeting, the advisory
committee reviewed the recommendations of the Subcommittee on Style and made its final
changes to the draft. It recommended that the draft be published for public comment for an
extended time beginning in April 1996 and ending nine months later on December 31, 1996.

~ The Committee on Rules of Practice and Procedure reviewed the proposed revision at its
January 1996 meeting and approved the advisory committée’s recommendation to publish it. The

attached draft is the product of this effort. It is being circulated widely and has been made

available to legal online services and publishers. Public hearings have also been scheduled. We



hope to receive substantial feedback. -

At the end of the comment period, the advisory committee will review all comments

received and decide on appropriate modifications. Assuming the bench, bar, and public reaction is

generally favorable, the set of rules as revised will be submitted to the Committee on Rules of .
Practice and Procedure at its summer 1997 meeting. Action on the proposal could then be taken

by the Judicial Conference at its September 1997 session and later by the Supreme Court. If
approved by the Court, it would be transmitted to Congress by May 1, 1998, and would take

effect on December 1, 1998, unless Congress acted otherwise. .

We recogmze that a Jéoﬁlprehe&sive change of estabhshed and ‘well-‘k\r‘xowx’i‘ legal ﬁsa'g&s] .

may cause transitional difficulties, and we did not undertake this revision lightly. We believe that
even a cursory examination of the side-by-side comparison between the existing and proposed
rules will disclose their manifest superiority. And we hope that present and future generations of

lawyers and jurists will benefit from today’s careful efforts to revise the rules for clarityand' - .
comsistency. | | ' Moo Tt S NS TR R AN

[ T o oo Teme i
"% THESUBCOMMITTEE ON STYLE , . 1
OF THE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Professor \Cha.‘d&s Alan Wright, chair (1991— 199 [ L g et
Judge George C. Pratt, member (1991— 1993),chair (1993 — 1995); . -, ok
Judge Alicemarie H. Stotler, member (1991 —1993); , .o v 0 e e
Joseph F. Spaniol, Jr., consultant (1991 — present);
Bryan A. Garner, consultant (1991 — present); ... .../ .
Judge Robert E. Keeton, ex officio (1991 —.1993);).
Judge James A. Parker, member (1993 — 1995), chiir (1995 — preseat);
Professor Geoffrey C. Hazard, Jr, mémber‘h(;l
Judge William R. Wilson, I, member (1995 3
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.| TITLEL APPLICABILITY OF RULES

A

TITLE 1. APPLICABILITY OF RULES I

Rule 1. Scope of Rules' Tntle

| (a) Scope of rules. — ’I'he&e nﬂés govern
| procedure in appeals to United States courts of

‘Il appeals from the United States district courts and the *

| United States Tax Court; in appeals from bankruptcy
| appellate panels; in proceedings in the courts of
E appeals for review or enforcement, of orders of

f admmxstrauve agcnc1es, boards, commxsswns and

| officers of the United States and in applications for

| writs or other relief which a court of appeals or a

I judge thereof is competent to give. When these rules
| provide for the making of a motion or application in

| the district court, the procedure for making such

| motion or application shall be in accordance with the
' pracuce of the dlstnct court.

(a) Scope of Rulos.

(1) These rules govern procedure in the United
States courts of appeals.

(2) When these rules provide for filing a
monon or other document in the district
court, the procedure must comply with the
practice of the district court.

- (b) Rules not to affect Junsdxctmn — These rules
| shall not be construed to extend or limit the

| jurisdiction of the courts of appeals as established by
| law.

(b) Rules Do Not Affect Jurisdiction. These rules
do not extend or limit the jurisdiction of the

courts of appeals.

i (c) Title. — These rules may be known and cited
i as the Federal Rules of Appellate Procedure.

\)

(c) Title. These rules are to be known as the

Federal Rules of Appellate Procedure.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only. The Advisory Committee recommends deleting the language in subdivision (a) that
describes the different types of proceedings that may be brought in a court of appeals. The Advisory
Committee believes that the language is unnecessary and that its omission does not work any substantive

change.




Rule 2. Suspension of rules

any

Rule 2. Suspension of Rules

. In the interest of expediting decision, or for other -

_otherwise provided in Rule 26(b), suspend the
requirements or provisions of any of these rulesina

motion and may order proceedmgs in accordance |
# with its direction.

Comnﬁﬁée Note‘

‘ good cause shown, a court of appeals may, exceptas

lina part1cular case and order proceedings as it .
-particular case on application of a party or on its own

On its own or & party’s motion, a court of appeals
may — to expedite its decision or for other good °
‘cause -— suspend rovision§,of these rules‘

directs, except as ot;herw1se prowded in Rule 26(b) :

The language of the rule is amended to make the rule more easﬂy understood ‘Tn addmon to changes
made to improve the understanding, the Advisory Commzttee has changed language to make styleiand
terminology cons1stent throughout the appellate mles These changqs are mtended o be styhstxc only
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TITLE II. APPEALS FROM JUDGMENTS |
AND ORDERS OF DISTRICT COURTS

| Rule 3. Appeal as of Right — How Taken

TITLE II. APPEAL FROM A
~ JUDGMENT OR ORDER OF A
DISTRICT COURT

Rule 3. Appeal as of Right — How
.. Taken ‘ ‘

- (a) Filing the Notice of Appeal. — An appeal
permrtted by law as of right from a district court to a
court of appeals must be taken by filing a notice of

| appeal with the clerk of the district court within the
! time allowed by Rule 4. At the time of filing, the i
§ appellant must furnish the clerk with sufficient

§ copies of the notice of appeal to enable the clerk to

! comply promptly with the requirements of

§ subdivision (d) of this Rule 3. Failure of an appeﬁant ”

. § to take any step other than the timely filingofa |
. | notice of appeal does not affect the vahchty of the -
appeal but is ground only for such action as the

¥ court of appeals deems appropnate whrch may
mclude drsmrssal of the appeal Appeals by

| permrssron under 28 US.C. § 129205) and appealsiin |

bankruptcy must be taken in the manner prescnbed
by Rule 5 and Rule 6 respectively.

B
i

An a.lap¢¢| -Fr‘om. a ucta ment Sy&.
. ma.,s.s+r‘¢.1&dq40¢_ in a eivil case
- iS. +aken »m +the same Wway as an '

@Ppeal -From any Other dl:‘h"d" courtd dw‘ame""'

(a) Filing the Notice of Appeal.

(1) An appeal permitted by law as of right from
"a district court to a court of appeals may be
~ taken only by filing a notice of appeal with
" the district clerk within the time allowed by
- Rule 4. At the time of filing, the appellant -
. ‘must furnish the clerk with enough copies | .
© . of the notrce to enable the clerk to comply |
- "w1th Rule 3(d)

"
4

‘An appe]lants failure to take any step other ‘
‘than the timely filing of a notice of appeal .. |
does not affect the validity of the appeal,

Zbut is ground only for the court of appeals
~ to act as it considers appropriate, mcludmg ‘
dismissing the appeal.

©

L (3)

(39_ An appeal by permission under 28 U.S. C ;

K ) § 1292(b) or an appeal in a bankruptcy case
may be taken only in the manner prescnbed |
by Rules § and 6, respectxvely "

- (b) Joint or consolidated appeals. — If two or more
; ‘ persons are entrtled to.appeal from a Judgment or jﬁ
~orderof a district court and their mterests are such as
| to make Jomder pracucable, they may file a joint |
|| ; notice of appeal, or may join in appeal after filing |
| } ' separate timely notices of appeal, and they may |
§ thereafter proceed on appeal as a smgle appellant. |

f Appeals. may be ébnsohdated by order of the court of

. appea]s upon its own, motlon or upon motion of a ‘
} party, or by supulauan of the parties to the several

| appeals.

(b) Jointor Consohdated Appeals.
parties

(1) When two or more persens are entitled to L)
appeal from a district-court judgment or
order, and their interests make joinder |
practicable, they may file a joint notice of | |
appeal. They may then proceed on appeal ] |

as a single appeliant. !

‘ , b

(2) When the parties have filed separate timely
notices of appeal, the appeals may be joined
~—of consolidateqtithe court of appealsse,—

by
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(c) Content of the Nonce of Appeal. — A notice

| of appeal must specify the party or parties taking the
| appeal by naming each appellant in either the caption
§ or the body of the notice of appeal. An attorney

; represenung more than one party may fulﬁll this

| requirement by descnbmg those parties with such

{ terms as "all plamuffs,'f "'t.he defendants,” "the

‘ f the paﬂy s1gmng the nouce and the s1gners pouse |
| f and minor chﬂdren,gf they are parhes, unless the )

Ml

() Contents of the Notlce of Appeal

(1) The notice of appeal must.

@

&)

@

®

(A) specxfy the party or partles tak.mg the
' appeal by naming each one inthe
. caption or body of the motice, butan -
 attorney representing more than one
 party may describe those- parnes thh
such terms as “all plamnffs,” “the i
defendants ” f‘the plamnffs A, B, et .,
al.," or “all defendants except X m

spouse and mmor chﬂdre 1f they are’ !
s jtice cleaﬂy mdxcates%

In a class action, whether or not the class y

il

has been certified, the notice of appeal is |

i

sufficient if it names pne pe.rson qualified |
to bnng the appeal as representanve of the ‘

W |

class.. .. ... L

i
pia

An appeal must not be dlsmlssed for 1;»
informality of form or ntle of the notice of,
appeal, or for faﬂure to name a party whose
mtent to appeal is otherw1se clear from the

Form 1 mhﬂle Appendlx 0

\“
h
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suggested form ofa nouce Bf appeal.
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| (d) Serving the Notice of Appeal. - The clerk of

: the|district court shall serve notice of the filing of a
| notice of appeal by mailing a copy to each party's
| counsel of record (apart from the appellant's), or, if a

party is not represented by counsel, to the party's last

| known address. The clerk of the district court shall

| forthwith send a copy of the notice and of the docket

| entries to the clerk of the court of appeals named in

I the notice. The clerk of the district court shall

I likewise send a copy of any later docket entry in the |

1l case to the clerk of the court of appeals. When a 1

| defendant appeals in a criminal case, the clerk of the |

{| districtcourt shall also serve a copy of the notice of |~
- "}l 'appeal upon the defendant, either by personal service G

1l or by mail addressed to the defendant. The clerk |

| ‘shall note on each copy served the date when the .

| notice of appeal was filed and, if the notice of appeal |

| was filed in the manner provided in Rule 4(c)byan |

{ inmate confined in an institution, the date when the

I ‘;clerk received the notice of appeal. The clerk's

| failure to serve notice does not affect the validity of

the appea;l. Service is sufficient notw1tbstandmg the |

death ofa party or the party's counsel The clerk '
‘shall note in the docket the 1 names of the parties to
| ‘whom the clerk maﬂs copxes, w1th the date of
| ‘maﬂmg | E

(d) Serving the Notice of Appeal.

(1) The district clerk must serve notice of the
- filing of a notice of appeal by mailing a
' copy to each party’s counsel of record —
~ excluding the appellant's — or, if a party is -
~ . proceeding pro se, to the party's last known
" address. When a defendant in a criminal
case appeals, the clerk must also serve a
~ copy of thenotice of appeal on the
" defendant, either by personal service or by
‘mail addressed to the defendant. The clerk
‘must promptly send a copy of the notice of
 appeal and of the docket entries —and any |
later docket entries — to the clerk of the
court of appeals named in the notice. The
dlStI’lCt clertk must note, on each copy, the
date when the notice of appeal was filed.
j Jlsf'rnc‘f“
K an inmate confinéd in an institution files
‘ 'a notice of app in the manner provided
by Rule 4(c), the Ierk ‘must also note the
‘date when the clerk docketed the notice.
d osfrnc:f‘

| TG (The,(clﬁfk s failure to serve notxce does not

~ affect the vahd1ty of the appeal “The clerk
~ 'must note on the docket the names of the
' parties to ‘whom the clerk maﬂs coples,
with the date of ma:lmg Serviceis
despité sufficient
party or the party's counsel

1l the court of appeals.

(e) Payment of fees. — Upon the filing of any

separate or joint notice of appeal from the district
| court, the appellant shall pay to the clerk of the . .

| district court such fees as are established by statute,

1l and also the docket fee prescribed by the Judicial
1l Conference of the United States, the latter to be |

received by the clerk of the district court on beha]f of

(e) Payment of Fees. Upon filing a notice of ‘
appeal, the appellant must pay the district clerk
all required fees. The district, clerk receives the
appellate docket fee on beha]f of the court of
appeals - ‘ '

l

~ Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
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to make style and terminology consistent throughout the appellate rules. These changes are generally -
intended to be stylistic only; in this rule, however, substantive changes are recommended in subdmsrons "D P
(b).and (d). . o S Q

Subdivision ®). A JOlIlt appeal is authorized only when two or more persons may appeal from a smgle
‘ Judgment or order.. A Jomt appeal is treated as a szngle appeal and the Jomt appellants filea smgle bnef

“““

N

potice of appeal o, bymmmg thexr appeals after filing separate. nouces of appeal. . &

" In consohdated appeals the separate appeals do not merge mto one
parttes do not proceed asa smgle appell NEAE ‘ ----- re

S

ten [ f e
'Ihe proposed languag also‘ reqmres g_couryaé;';eg}o Join appeals after separate nonces of appeal have
beenjwfl he -make-it-cle the appeats-2 . coe X
| Subdxvrsron (d) Paragraph (d)(2) has been amended to reqture that when an mmate ﬁles a notrce of
appeal by deposmng the notice in tbe institution' s mternal marl system, the‘ clerk must note. the docketmg
r tlita‘n the recetpt date — on the nottce of peal pefor rvmg copres of it, This change
confoxms to a xecommended change m Rule 4(c) Rule 4(c) mramended to. prov1de that when an mmate
otice | titution's mtemal ‘maxl system |
| urt“doc ts the mmat‘e”s notice of appeal. |
cross-appeal runs from the date the district -
ves the. ate s nonce of appeal A eourt may recetve a paper when its mail is delivered to, j
th marl 1s not: processed for a day or two makmg the date of receipt uncertain. "Docketing” 1s

T
The change is made to ehmmate the uncertamty

Lo
(d

é

T

i
[ S

an easil dent:ﬁed event.

i

l
"
L
y

- S

#r‘av‘.s,\on .0\, -Pa_pa,era?k Ca)(}) 13 'l'mn-fcrr-_al;;
»l?‘(‘{b, Tht Fulem,l Covrts Tnprovement Aet of | f
e a7 U.5.C
7u; Y‘e.-Pg‘dp.A ‘qua.ara.?ks (’-/) M-L (5) ofe.Para.h.. | P

3 30 (C‘-B ’chd- S'Hdtb'l'om/ c_kanﬁe_ made +he d.on.:hlr\\n-l_ existence a
F’Dm"a.arn.Fk (“')(33 of ‘Hua rul:. .Sl'kply “

‘Y‘M-ke.s“ l‘l’ elear 'fka.:f‘ an Juppen.l from a..\)udﬁmuv'!' by a mtaasfra.rg.l -
\J'Uije. 15 taken In idewticel "E-Fuk:ow +eo any other G‘P'P“'l from au

1

TRule 3.1 unneeesSar)l NCw

e

o

|

Aistrict - court d’od.a menT.

Lo
i1
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i Rule 3.1. Appeal from a Judgment Entered bya
§ Magistrate Judge in a Civil Case o

Rule 3.1 Appeal from a Judgment of a

Magistrate Judge in a Civil
Case

When the parties consent to a trial before a

| magistrate judge under 28 U.S.C. § 636(c)(1), any.

Lab r'oad'u(]
To the District Court. When the parties havg

consented to a trial before a magistrate jugge

i appeal from the judgment must be heard by the court. ted
_ under 28 U.S.C. § 636(c)(1), an appegifrom the |

| of appeals in accordance with 28 U.S.C. § 636(c)(3),

T3

L

1 0y 7

1 T

LN S

e T

3 1 1 1

unless the parties consent to an appeal on the record
§ to a district judge and thereafter, by petition only, to
§ the court of appeals, in accordance with 28 U.S.C.

§ § 636(c)(4). Anappeal under 28 U.S.C. § 636(c)(3)
1 must be taken in identical fashion as an appeal from
| any other judgment of the district court.

the court of appéals under § 536(c)(). N

. judgment 15\qeard by the court of agpeals in
-accordance with § 636(¢)(3),
. have consented —g¢ the jiffie of reference to a’
‘magistrate judge — <0 appeal on the record ,
- to a district judge 2Ad them, by petition only, to|

fless the partles |

ki

® TO the Olll't Of Appeals. An appe \under
§ 636(c)(3) must be taken in the same wayas an -
dbpeal from any other district-court judgment |

fl

T 7
o W [ AR ¢ i
It
i

Committee Note

d organization of the rule arq; amended to make the rule-more easily understood. In |
improve the understanding; visory Committee has changed language y
ughout the appellate rules. These changes are intended to |

The lang
addition to changes made
' to make style and terminology consis
be stylistic only.

-T)'\e. Federal Couk'}s Impiho\/emud’ Ret of /776:/ Rb. L. /0‘/‘%171
repealed paragraphs (N ant (5) of 2% U.5.C. §636(c). Thet !
S'f'w}'v"f-ary a,kgnja wLe_M\..s-H +hat w}ken ‘Pa.r'HCJ‘:G.oKSen:f‘ to trial ‘bcporej?a.
‘mas isf’“*f.‘\j‘ulae.,'nd—P}bcgl‘ ltes ?d,-,.,_d-/),/:‘a:nd; as o matler of r;JL-f-l
to 'H“-C—t G-ét"')' opa.rpu,ls onder| 3636 () (3) The parties may not |
ehese to appea] first fo a districr johge and thereafter seek {s:

i
.‘lj
e

d‘iscr""“o'\ﬂ-"\/ review P +he Q;ur'l' of a.'FPu.Js,
Sdbd,ivision

/4'5 a resolt of +he .s{-cl-u'l'ory Amend ments paragraph (<) of Rule
3.1/ Is he /N\.je.v- ne_(:cs.su')l. Sa‘nee. ?vlc 3.1 exyisted

be.c.a_use, O'IC ""A.&. 'Prpv,'sfop\s in. W[k)[ W (b) ;\A-S ﬁeen
Moved +o RKule ‘36“-)(3) Gnd TRule 3.1 has been a""""j‘b‘l’d'

r‘n‘ma.r;lll
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| Rule 4. Appeal as of Right — When Taken

Rule 4. Appeal as of Right — When
Taken

(a) Appeal in a civil case. —: o
(1) Except as provzded in paragraph (a)(4) of |
‘this Rule, in a civil case in which an appealis .

permitted by law as of right from'a district court 10, .
a court of appeals the notice of appeal requxred by - V :

- Rule 3 must be filed with the clerk of the district
| court within 30 days after the date of entry of the
Judgment or order appealed from, but if the Umted

States oran ofﬁcer or agency thereof is a party, the | o

notice of appeal may be' ﬁled by any party thhm

60 days after such entry, If a notice of appeal is

mxstakenly ﬁled m the court‘of appeals the clerk
b | ‘thereon the date

! cour and theﬁouce will }be
treated as ﬁled in tbe dlStI'lCt court on the date so
noted

(a) Appeal m a le Case

(1) Txme for Fxlmg a Notxce of Appeal

(A In a Givil case, except as provxded in |
Rules (a)(4) and 4(c), the nonce of -

| 4 (‘D( (3, appeal reqmred by Rule 3 must be ﬁled ‘

 with the dlStﬂCt clerk within 30 days -
* after
order appealed from is entered.

v g

(B) When the United States or its officer or
agency is a party, the notice of appeal
may be filed by any party within 60 -
days after entry. « the du&ﬁme_n,‘i' or
order appealed Frem is

entered. B

~ (2) A notice of appeal filed after the court
announces a decision or order but before the entry
of the judgment or order is treated as filed on the

. (2) Filing Before Entry of Judgment. A

the Judgment or . |

notice of appeal filed after the court
announces a decision or order — but before

date of and after the entry. the entry of the judgment or order — is
: . C treated as filed on the date of and after the
entry.
(3) X one party timely files a notice of appeal, (3)4No&ce-of€ress-ﬂrppe§\ If one party

any other party may file a notice of appeal within
14 days after the date when the first notice was
filed, or within the time otherwise prescribed by
this Rule 4(a), whichever period last expires. -

timely files a notice of appeal, any other
-party may file a notice of appeal within 14
days after the date when the first notice was
 filed, or within the time otherwise
\ prescribed by this Rule 4(a), whichever

period ends later.
/

Multiple Appeals.
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" (4) If any party files a timely motion of a type .
specified immediately below, the time for appeal
for all parties runs from the entry of the order
disposing of the last such motion outstanding. This
provision applies to a timely motion under the
Federal Rules of Civil Procedure:

(A) for judgment under Rule S0(b);

(B) to amend or make additional findings of fact
under Rule 52(b), whether or not granting the
motion would alter the judgment; ‘

G to alter or amend the Judgment under Rule
59;

D) for attorney s fees under: ‘Rulc 54 if a district
court under Rule 58 extends the time for appeal;

{(E) for a new trial under Rule 59; or \

(F) for relief under Rule 60 if the motion is ﬁled
no later than'10 days after the-entry of judgment.

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district
court any of the following motions
under the Federal Rules of Civil -

- "Procedure, the time to file an appeal

* runs for all parties from the entry of the
-order disposing of the last such
mmammg motion:

G) for Judgment under Rule 50(b),

(n) to amend or make addmonal

e . factual findings under Rule 52(b), |}

" whether or not granting the motion 1
. would alter the judgment; ' ) |

(iii) for attomey's fees under Rule 54 if i
a district court extends the time feg §
appeal under Rule 58; A |

(iv) to alter or amend the judgment
under Rule 59;

(v)‘ for a new trial under Rule 59; or
(vi) for relief under Rule 60 if the

motion is filed no later than 10 |
daysafter the judgment is entered. |

Page 9
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A notice of appeal filed after announcement or
entry of the judgment but before disposition of any
of the above motions is ineffective to appeal from

the judgment or order, or part thereof, specified in _

the notice of appeal, until the entry of the order
disposing, of the last, such motion outstanding.
Appellate review of an order dlsposmg of any of
the above, motxons requires the party, in

comphance with' Appellate Rule ‘3(0) to amend a
previously filed notice of appeal A party intending
to phallenge an alteration oramendment of the
judgment shall filea notwe, or amended notice, of
appeal within the. time. prescnbed by this Rule 4 -
measured from ‘theg, itry of. ‘the order dlsposmg of

(BX1) If a party files a notice of appea.l

N
e o w
[P LI A

.Gny morion

listed in

- after the court announces or enters -

- ajudgment — but before it .
- ‘disposes‘ of any motion listed in
. Rule 4(a)(4)(A) — the notice. .
becomes effective to appeal a |

e “,the last such remammg motion is

within the time prcscnbeﬁ by this -
Rule measured from the. entry of -

the order disposing of the last such \j

o
(1ii) No additional fee is required to ﬁle‘

remaining motion.

an amended notice.

W

udgment or order, in-whole orin ;.

part, when the order disposing of ;

‘W”‘ i
I 4

in compliance th‘erul 3(c)— ﬂf:;
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(5) The district court, upon a showing of
excusable neglect or good cause, may extend the

~ time for filing a notice of appeal upon motion filed

not later than 30 days after the expiration of the
time prescribed by this Rule 4(a). Any such
motion which is filed before expiration of the
prescribed time may be ex parte unless the court,
otherwise requires. Notice of any such motion
which is filed after expiration of the prescribed :

“time shall be given to the other parties in

accordance with local rules. No such extension
shall exceed 30 days past such prescribed time or
10 days from the date of entry of the order
granting the motion, whichever occurs later.

(5). Motion for Extension of Time.

- (A) The district court may extend. the time
‘to file a notice of appeal if:
| ne later than
. () aparty so moveswithig 30 days
J - after the time prescribed by this
Rule 4(a) expu'es, and
(11) that party shows excusable neglect
or good cause.

(B) A motion filed before the expiration of
the time prescribed in Rule 4(a)(1) or
(3) may be ex parte unless the court
requires otherwise. If the motion is
filed after the expiration of the
prescribed time, notice must be given *
to the other parties in accordance with
local rules. ‘

(C) No extension under this Rule 4(a)(5) ‘
may exceed 30 days after the
- prescribed time or 10 days after the
date when the order granting the

Page 11
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(6) The district court, if it finds (a) that'a party (6) " Reopening the Time to File an Appeal.
. entitled to notice of the entry of a judgment or “The district court may reopen the time¢ to
1 order did not receive such notice from the clerk or - file an appeal for a period of 14 days after -
, any party within 21 days of its entry and (b) that - the date when its order to reopen is entered, -
"' no'party would be prejudiced, may, upon motion . but only if all the followmg condmons are
 filed within 180 days of entry of the judgmentor | . ”&satlsﬁed R
 order or within 7 days of receipt of such notice,. | = i ' : ‘
whichever is earlier, reopen the time for appeal for S (A) the motion is ﬁled w1thm 180 days
a period of 14 days from the date of entry of the J i aftér the ]udgment or order isentered .
order’ re0pcmng the time: for appeal ] ‘
] (B) the court ﬁnds ‘that the movmg party
was entitled to notice of the entry of G
the judgment or order soughttobe | |
appealed but did not receive the notice
0 from the district court or any party |
within 21 days after entry; and «71
(C) the court finds that no party would be
prejudiced.
(7) A judgment or order is entered within the (7) Entry Defined. A judgment or orderis
meaning of this Rule 4(a) when it is entered in entered for purposes of this Rule 4(a) whe_xij?
1 compliance with Rules 58 and 79(a) of the Federal it is entered in compliance with Rules 58
¥ Rules of Civil Procedure. and 79(a) of the Federal Rules of Civil
Procedure.
&
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() Appeal in a Criminal Case.- In a criminal case,

| a defendant shall file the notice of appeal in the |
| district court within 10 days after the entry either of
| the judgment or order appealed from, or of a notice
| of appeal by the Government. A notice of appeal
i filed after the announcement of a decision, sentence,
- § or order — but before entry of the judgment or
§ order — is treated as filed on the date of and after
'# the entry. If a defendant makes a timely motion
- § specified immediately below, in accordance with the
| Federal Rules of Criminal Procedure, an appeal from
! a judgment of conviction must be taken within 10
_§ days after the entry of the order disposing of the last
-such motion outstanding, or within' 10 days after the
.1 entry of the Judgment of conviction, whichever is

'Y later. This provision applies to a tlmely motion:

(1) for Judgment of acqmttal

2) for arrest of Jﬁdgment,

(3) for a'new trial on any ground other than newly
discovered evidence; or . ‘
(4) for a new trial based on the ground of newly
discovered evidénce if the motion is made before
or within 10 days after entry of the judgment.

(b) Appeal in a Criminal Case,
k (1) Time for Filing a Notice of Appeal.
(A) In acriminal case, a defendant's notice

of appeal must be filed in the district
court within 10 days after the later of:

(i) the entry of either the judgment or ;

the order being appealed, or

(ii) the filing of the Government's
notice of appeal.

(B) When the government is entitled to
appeal, its notice of appeal must be

filed in the district court within 30 days |

after the later of:

(i) the entry of the judgment or order |

being appealed; or
o
(ii) . the filing o&ée-l-as(—éefeaéaﬁt-'%._

notice of appea‘.}(; bg a LY N
eren n
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(2) Filing Before Enfry of Judgment. A

notice of appeal filed after the court .-
-announces a decision, sentence, or order —-
but before the entry of the judgment or

- order — is treated as filed on the date of

g and aftcr the entry :

(ii) for a new trial under Rule 33, but | il
if based on newly discovered i
evidence, only if the motion is
made no later than 10 days after
the entry of the judgment; or

(iii) for arrest of judgment under Rule
34, ‘

Page 14
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A notice of appeal filed after the court announces a

B decision, sentence, or order but before it disposes of
| any of the above motions, is ineffective until the date

B of the entry of the order disposing of the last such

| motion outstanding, or until the date of the entry of

| the judgment of conviction, whichever is later.

i Notwithstanding the provisions of Rule 3(c), a valid

| notice of appeal is effective without amendment to

| appeal from an order disposing of any of the above

| motions. When an appeal by the government is

! authorized by statute, the notice of appeal must be

| filed in the district court within 30 days after (i) the

I entry of the judgment or order appealed from or (ii)

I the filing of a notice of appeal by any defendant.

A judgment or order is entered within the meaning

] of this subdivisionwhen it is entered on the criminal
1 docket. Upon a showmg of excusable neglect, the

i dxstnct court may — before or: after the time has

1 expired, thh or without motion and notice'—

| extend the time for filmg a notice of appeal for a

; ,penod not to exceed 30 days from the expiration of

| the time otherw1se prescribed by thlS‘ subdxvxsxon.

(B) Anotice of appeal filed after the court
announces a decision, sentence, or
- order — but before it disposes of any
of the motions referred to in Rule
4(b)(3)(A) — becomes effective upon
the later of the following: :

(i) the entry of the order d1sposmg of §
the last such remammg motlon or .

('n) the entty of the Judgment of
conv:cuon. .

|
”\

(©) A valid ndtibe of apﬁeal‘i‘s effective —
without'amendment — to appeal from
an order disposing of any of the s ,
monons‘ referred to m Rule 4(b)(3)(A)

4 Mohon for Extensmn of Tlme. Upon a:
finding of excusable neglect or good « cause,
the district court may — beforé or after the
time has expired, with or thhout motion -
and notice — extend the ume tofilea
notice of appeal for a penod not to exceed
30 days from the explranon of the ime
otherwise prescribéd by this Rule 4(b).

Y on B o'

'i‘he filing of a notice of appeal under this Rule

! 4(b) does not divest a district court of jurisdiction to
§ correct a sentence under Fed. R. Crim. P. 35(c), nor
¥ does the filing of a motion under Fed. R. Crim. P.
§ 35(c) affect the validity of a notice of appeal filed
. before entry of the order disposing of the motion.

(5) Jurisdiction. The filing of a notice of
appeal under this Rule 4(b) does not leCSt
a district court of Junsdlctwn to correcta |
5(c), nor
does the filing of a mouon under Fed—R—

35(c) affect the validity of a notice
of appe filed before entry of the order
disposing of the motion.

(6) Entry Defined. A judgment or order is
entered for purposes of this Rule 4(b) whea
it is entered on the criminal docket.

|

Fe,o(ero.l ?u‘e. O‘F Crimin»l -P'”OCZ—A‘”“
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(c) Appeal by an Inmate Confined in an
| Institution.- If an inmate confined in an institution .
| files a notice of appeal in either a civil case or a
| criminal case, the notice of appeal is timely filed if it
| is-deposited in the institution's internal mail system .
| on or before the last (day for filing. Timely filing may
| be shown by a notarized statement or by a -
| dcclaratlon (1n comphance w1th 28U.S C § 1746)

| 16T party o | L Dotic ‘appealrunsfromthe
| istrict court receives the first notice

|
1

i
"
I

(c) Appeal by an Inmate Conf' ned in an
Ins(ltuhon. C ‘

1) If an inmate conﬁned in an institution ﬁles
11 dnotice of appeal in either a civil ora '
 criminal case, the notice is txmely ifitis .
‘dcposned in the institution's internal mail
systemn on or before the last day for filing,
It an mshtutlon hasa system desxgned for

¢
| R

dockéfs thc ﬁrst potice. a

(3) When a defendant in a criminal case files 2
notice of appeal under this Rule 4(c), the |
30-day period for the government to file its
notice of appeal runs from the entry of the»
judgment or order appealed from or from | }
the district court's docketing of the defen- |
dants notIce of appeal, whichever is later. l

(d) Mistaken Fllmg in the Court of Appeals. If“

* notice of appeal in either a civil or a criminal T
case is mistakenly filed in the court of appeals ‘
the clerk of that court must note on the notice
the date when it was received and send it to the
district clerk. The notice is then considered ﬁled

Page

in the dlstnct court on the date so noted.

i | T [
ey . . . ) .
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Lde erfdant's” notice of appeal. This will remove the ex1stmg ambiguity.

- Committee Note -

.+ The language and organization of the rule are amended to make the rule more easily understood. In

., addition to changes made to improve the understanding, the Advisory Committeé has changed language

“to make style and terminology consistent throughout the appellate rules.. These changes are intended to

. be stylistic only; in this rule, however, substantive changes are recommended in paragraphs (a)(6) and
| ‘(b)(4) and in subd1v151on ©. . : , . s 4(4.‘)(0(8) an 4

Subdmsmn (a), paragraph (1) Although the Adv1sory Copmmittee does not mtend to make any
substantive changes in this paragraph, }cross-reference’ to Rulej4(c) ha; been added to subparagraph

() (1)(A).

Subdmsmn (a), paragraph (4) Ttem (v1) in subparagraph (A) of Rule 4(a)(4) provxdes that ﬁhng a
motion for relief under Fed. R. Civ. P. 60 will extend the time for filing a notice of appeal if the Rule 60
motion is filed no later than 10 days after judgment is entered. Again, the Advisory Committee does not
intend to make any substantive change in this paragraph. But because Fed. R. Civ. P. 6(a) and Fed. R. App.
P. 26(a) have different methods for computmg time, one might be uncertain whether the 10 day’ period
referred to in Rule 4(a)(4) is computed using Civil Rule 6(a) or Appellate Rule 26(a). Because the Rule
60 motion is filed in the district court, and because Fed. R. App. P. 1(a)(2) says that when the appellate

- rules. prov1de for ﬁlmg a motion m the district court, "the procedure must comply with the practice of the

dxsmctcourt, the
6(a) “ rote_ 'pr-o\ndes B

 that the 10 day penod is computed usmg Fed. R. Civ. P

“Subdmsmn (a), paragraph (6),< Paragraph ©) perxmts a dlsmct court to reopen the time for- appeal if

k a party hasnot recexved notice of the entry of judgment and no party would.be prejudiced by the reopening.
> Before reopenmg the time for appeal, the existing rule requires the district court to find that the moving

party was enutled to notice of the entry of judgment, and did not receive it "from the clerk or any party
within 21 days of its entry.” The Adwsory Committee recommends a substantive change The Advisory
Committee recommends that the finding must be that the movant did not receive notice "from the district
court or any party within 21 days after entry.” This change broadens the type of notice that can preclude
reopening the time for appeal. The existing rule provides that only notice from a party or from the clerk
bars reopening. The new language precludes reopening if the movant has received notice from "the court.”

Subdivision (b).) Existing Rule 4(b) provides that when the government is entitled to appeatin a
criminal case, the governnient’s notice of appeal must be filed within 30 days after-entfy of judgment or
“the filing of a notice of appeal byax defendant." Use of the term "apy-deféndant” creates an ambiguity.
It may mean that when there are multiple~defendants in a case,th€ government may file its notice of appeal
as to all defendants as late as 30 days after the ast rotice of appeal is filed by any defendant. Conversely,
it may mean that the government must file1s notice Within 30 days after the first deféendant files a notice
of appeal; failure to do so wouldthen preclude the governmest from cross-appealing as to any subsequently
filed notices of appeat’in the case. The Advisory Committee reComym ends amending the rule to state that
the goveraniént may appeal within 30 days after the later of entry Ofjudgment or the filing of "the last

Two substantive changes are proposed in what will be paragraph (b)(4). The current rule permits an
extension of time to file a notice of appeal if there is a "showing of excusable neglect.” First, the rule is

‘Page 17




_ if there is one, inyorder to receive

amended to permit a court to extend the time for "good cause" as well as for excusable neglect. Rule 4(a)
permits extensions for both reasons in civil cases and the Advisory Committee believes that "good cause”
should be sufficient in criminal cases as well. The proposed amendment does hot limit extensions for good
- cause to instances in which the motion for extension of time is filed before the original time has expired.
The rule gives the district court discretion to grant extensions for good cause whenever the court believes

it appropriate to do so provided that the extended period does not exceed 30 days after the expiration of

the time otherwise prescribed by Rule 4(b). Second, paragraph (b)(4) is amended to require only a
"finding" of excusable neglect or good cause and not a "showing" of them, Because:the rule authorizes the
court to provide an extension without a motion, 4 "showing" is ‘obviously niot required; a"finding” is
spfficignL TR gy D MM B

o 1

i
bty

o
Tomadh b

'

Subdivision (c). Substantive amendments are recommended in this subdivision. The current rule
provides; that if an inmate confined in an:institution filesa notice of appeal by depositing it in the
institution's internal mail system, the:niotice is timely filed if deposited on or before the last day for filing.
Some institutions have special internal mail systems for handling legal mail; such systems often record the
date of deposit of mail by an inmate;, the date of delivery of mail to an inmate, ‘etc. ‘The Advisory
Committee recommends amending the rule to require an inmate to use the system designed for legal mail,

or the benefit of this subdivision. .~ - 4w

N
RN K
' . i

ot e e B et LA
When an inmate uses'the filing method authorized by subdivision (c), the current rule provides that the

time for other parties to appeal begins fo run from th, date the district court "receives” the inmate's notice
of appeal. ‘The rule is amended so that the time for other parties begins to run when the district court
"dockets" the inmate's appeal. ‘A court may "receive” a paper when its mail is delivered to it even if the
mail is not processed for a;dayortwo; making;the date of receipt uncertain. |"Docketing” is 41 easily
identified The chan ended ito eliminate uncertainty. , Paragraph. (c)(3)'is further

nded 1 to file itsiappeal runs from. the later:of the entry
dogketing of a defendant's noticé filed under
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1 Rule 5 Appeal by Permission Under 28 US. C.
18 1292(b) . \

RuleS. Appeal by Permission under 28

US.C. § 1292(b)

(a) Petition for permission to appeal. — An appeal

_§ from an interlocutory order containing the statement |
'} prescribed by 28 U.S.C. § 1292(b) may be sought by
| filing a petition for permission to appeal with the

i clerk of the court of appeals within 10 days after the
| entry of such order in the district court with proof of
I service on all other parties to the action in the district
. | court. An order may be amended to include the ‘
| prescribed statement at any time, and permission to
| appeal may be sought thhm 10 days after entry of
| the order as amended.

) Petition for Permission to Appeal. To seek
appeal from an interlocutory order containin
the statement prescribed by 28 U.S.C. ‘
X 1292(b), a party must —_— w1thm 10 da after

statement,
‘ j sought within . §
lO days aftex entry of the amegided order

(b) Content of petition; answer. — The petition

{ shall contain a statement of the facts necessary to an
! understanding of the controlhng question of law
! determined by the order of the district court; a
i statement of the question itself; and a statement of -
| the reasons why a substantial basis exists fora
| ‘difference of opinion on the question and why an
: 1mmedrate -appeal may materially advance the
P8 termination of the litigation. The petition shall
. ¥ include or have arnexed thereto a copy of the order
0 from which appeal is souglit and of any findings of
| fact, conclusions of law and opinion relating thereto.
] Within 7 days after service of the petition, an
{ adverse party may file an answer in opposition. The
| application; and answer shall be submitted without
; oral argument unless otherwrse ordered

‘ il‘ . e ‘;"]M“‘

(b) Contents of Petrtmn, nswer

(l) The pctltron ust in€lude the following:

(A) the facts neggssary to understand the |
controlling/question of law that was
determingd by the district court's order; i

(B) the qugstion itself; ;
‘ N
(C) the rbasons why a substantial basis |
exigts for a difference §f opinion on the
quéstion and why an im¥pediate appeal §
pay matenally shorten he litigation;
ind :

D)) an attached copy of the order\being
appealed and any findings of &
conclusions of law, and related\
opinion.

2) An adverse party may file an answer v ithin
7 days after the petition is served.

(3) The petition and answer will be submitted
without oral argument unless the court
orders otherwise.

Page 19
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(c) Form of Papers; Number of ‘Copies. — All
papers may be typewritten. An original and three
copies must be filed unless the court requires the

in a particular ¢ case

T

filing of a drfferent number by local rule or. by order 1

¢) Form of Papers; Number of Copies. All
. papers must conform to Rule 32(a)(1). Thrgé
opies must be filed with the original, un}éss the
- caurt. requires a different number by 1

(d) Grant of pemnssron cost bond ﬁlmg of

| pay to'the clerk of the district court, tbe fees
; estabhshed by statute and the docket fee prescnbed
A by the Judxcra.‘lf‘ Confere nce ‘of the United States and

s of th’e payment of the fees.

: ! h iy f
o appea.ls sha]l enter the appeal upon the docket. The
s record shall be. tra.nsrmtted end ﬁled wm accordauce

i The languagéand
addition to changes made to impre
to make style and termmol 0g
j be styhstrc only.—

e the updersts

:‘ record — Within 10 days after the. entry of an order :
i grantmg perrmssron to appeal the appel]ant shall (1) |

"dxstnct court sha]l noufy the clerk - o

‘p
Comhﬁttee Note

ganization of the rule are ‘amended to mak
panding, the Advisory Committee has changed language |
ghout the appellate rules. These changes are intended to |

- record must be forwarded and filed i
accordance with Rules 11 and 12(c). -

£°the rule more easrly understood In

Page 20
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Rule S Appeal by Permission

_(@ Petitiqn for Permission to Appeal.

(4)]

To regﬁest permission to appeal when an
appeal is within the court of appeals'
discretion, a party must file a petition for
permission to appeal. The petition must be
filed with the circuit clerk with proof of
service on all other parties to the district-

court action.

The petition must be filed within the time

- specified by the statute or rule authorizing

the appeal or, if no such time is specified. .
within the time provided by Rule 4(a) for
filing a notice of appeal.

If a party cannot petition for appeal unless

the district court first enters an order

granting permission to do so or stating that ‘ys
ot ' o

the necessary conditions are met, the e i‘\'\“" r . (05?

\f'

o . f | of 's
district court may amend its orderffo 0" ?ar*‘l
s

) ) .. X A
include the required permission or " 01—\ o)

nS*

statement. In that event. the time to

- petition runs from entry of the amended
5
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110

111

112

113

114

115

116

117
118
119
120
121
122
123
124
125
126
127
128
129
130

131

)

order.

Contents of the Petition: Answer or Cross-

« Orel Argument
Petitio% T T 3

The petition must include the following: -

m .

A

e kB B

the facts necessary to understand the
question presented:
the question itself:

the relief sought:

the reasons Why(#n-_'c_lmg_rﬁ;_rofaf' I

it he appeal should be
ard is avtherized

ammw?—-
! L within it

G

. by #he statute or
rule elai i
and

an attached copy of:

[63] the order. decree. or

judgment complained of and

any related opinion or

memorandum. and

(ii), any order stating the district -

~ court's permission to appeal
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132

133

134

135

136

137

138

139

140

141

142

143

144

145

146

147

148

149

150

.151

152

153

the.

or finding that a_sng necessary -
an_ditk)_ns_fﬂ_-ap,s_eaé@e_nﬁ_

{2) = A party may file an answer in opposition or

a cross-petition within 7 days after the

petition is served.

(3) - The petition and answer will be submitted

without oral argument unless the court of

appeals orders otherwise.

(0 Form of Papers; Number of Copies. All papers

ﬂn ar;aincl and 3
must conform to Rule 32(a)(1 ).! /ﬁg copies must

be filed mzr_rg% tod , unless the court requires

a different number by local rule or by order in a

particular case.

(d) Grant of Permission; Fees; Cost Bond; Filing

the Record.

[6)) VWithin 10 days after the entry of the order

granting permission to appeal. the appellant

must:

(A)

B)

pay the district clerk all reguired

fees; and
file a cost bond if required under
Rule 7.

7
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157
158
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160

161

162

163

164

©

.A.notice of appeal need not be ﬁlec}d %&the

date when the order granting permission to

. -....appeal is entered serves as the date of the

~ notice of appeal for calculating time under -

these rules. -

The district clerk must notify the circuit

- clerk once the petitioner has paid the fees.

Upon receiving this notice, the circuit clerk

must enter the appeal on the docket. The

"record must be forwarded and filed in

accordance with Rules 11 and 12(c).

Committee Note

In 1992 Congress added paragraph (e) to 28 U.S.C.
§ 1292. Paragraph (e) says that the Supreme Court has power to
prescribe rules that "provide for an appeal of an interlocutory
decision to the courts of appeals that is not otherwise provided

for" in section 1292.

The amendment of Rule 5 was prompted

by the possibility of new rules authorizing additional

interlocutory appeals.

Rather than add a separate rule governing

each such appeal, the Committee believes it is preferable to

amend Rule 5 so that it will govern all such appeals.
The Fedevel Covrts L m

In addition

proveme st fet 2199 )

This new Rule 5 is intéﬁded to govern all discretionary

appeals from district court orders, judgments, or decrees. At this
N

8
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ub. L. lod- 317,
Gbolisked <ppicls
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time that includes mterlocutory appeals under 28 U.S.C. §

1292(b) (c)(1) and (d)(l) &(2) and-’ehed‘lseret-mﬂaﬁ‘-appcal-?—

If addltlonal 1nterlocutory
appeals are authorized under § 1292(e) the new Rule is intended
to govern them if the appeals are discretionary.

Subdivision (a). Paragraph (a)(1) says that when
granting an appeal is within a court of appeals' discretion, a party
may file a petition for pernﬁ%sion to appeal. The time for filing
provision states only that the petition must be filed within the
time provided in the statute or rule authorizing the appeal or, if
no such time is specified, within the time provided by Rule 4(a)
for filing a notice of appeal.

Section 1292(b), (c), and (d) provide that the petition must
be filed within 10 days after entry of the order containing the
statement prescribed in the statute. Existing Rule 5(a) provides
that if a district court amends an order to contain the prescribed
statement, the petition must be filed within 10 days after entry of
the amended order. The new rule similarly says that if a party
cannot petition without the district court's permission or
statement that necessary circumstances are present, the district
court may amend its order to include such a statement and the
time to petition runs from entry of the amended order.

The provision that the Rule 4(a) time for filing a notice of
appeal should apply if the statute or rule is silent about the filing
time was drawn from existing Rule 5.1.

Subdivision (b). The changes made in the provisions in
paragraph (b)(1) are intended only to broaden them sufficiently to
make them appropriate for all discretionary appeals.

In paragraph (b)(2) a uniform time — 7 days — is
established for filing an answer in opposition or a cross-petition.
Seven days is the time for responding under existing Rule 5 and
is an appropriate length of time when dealing with an
interlocutory appeal. Although existing Rule 5.1 provides 14
days for responding, the Committee does not believe that the

longer response time is necessary beca:t:sc-a:&-a-ppeal—u-nder—é—-
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unchanged

Subd1v1s10n (d). , Paragraph (d)(2) i’ amended to state
that "the date when the: order granting petmission to'appeal is.
entered serves as the date of the notice of appeal” for purposes of
calculating time' under the rules That language snnply clarlﬁes
ex1stmg practlce SR BUPIRHLOY ST o H
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| Rule 5.1. Appeal by Permission Under 28 U.S.C.

§ 636(c)(5)

Rule 5.1 Appeal by Leave under 28
US.C. § 636(c)(5)

(a) Petition for Leave to Appeal; Answer or Cross
Petition. — An appeal from a district court

i judgment, entered after an appeal under 28 U.S.C.
¥ § 636(c)(4) to a district judge from a judgment

1l entered upon direction of a magistrate judge in a

§ civil case, may be sought by filing a petition for

leave to appeal. An appeal on petition for leave to

1| appeal is not a matter of right, but its allowance is a

matter of sound judicial discretion. The petition shall

1l be filed with ‘the clerk of the court of appeals within

the time prov1ded by Rule 4(a) for filing a notice of
appeal, with proof of service on all parties to the
action in the district court. A notice of appeal need
not be ﬁled ‘Within 14 days after service of the

petmon a party may ﬁle an answer in opposmon or .
¥ a cross pefition. '’

(@) Petition for Leave to Appeal.

4 party may seek an appeal from p/istrict-

case — by filing
appeal. Such an/appe {
is a matter ngt'of nght but of sound judicial

Page 21



| leave to appeal shall contain a statement of the facts .
| necessary to an understanding of the questions to be
| presented by the appeal; a statement of those.

| questions and of the rchef sought, a statement of the

or mcmorandum relaung thereto ‘The petition and
‘ answer shall be subm1tted to a panel of Judges of the

(b) Content of petition; answer. — The petition for

y
.:43 |

Mi‘

b) Contents of the Petition; Answer or Cros ‘
Petition. '

‘The pétition must include the ‘f~ollo mg

i (c) Form of Papers; Number of Copies. — All
il papers may be typewritten. An original and three

| copies must be filed unless the court requires the

i filing of a different number by local rule or by order
1 in a particular case.

papers must conform to Rule 32(a)(1)

copies must be filed with the original, unlags the .
court requires a different number by local
or by order in a particular case.

Page 22
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(d AHowﬁnce of the appeal; fees; cost bond; filing | (d) Allowance of the Api)eal; Fees; Cost Bond;

‘¥ of record. — Within 10 days after the entry of an iling of Record.

1 order granting the appeal, the appellant shall (1) pay | S
§ to the clerk of the district court the fees established (1)\Within 10 days after entry ofthe order

¥ by statute and the docket fee prescribed by the granting leave to appeal, the appellant
-1 Judicial Conference of the United States and (2) file must; | ‘ :

a bond for costs if required pursuant to Rule 7. The

¥ clerk of the district court shall notify the clerk of the (A) pay\he districyClerk all required fees;
"1 court of appeals of the payment of the fees. Upon and s B |

.} receipt of such notice, the clerk of the court of o N

- appeals shall enter the appeal upon the docket. The . " (B) file a g6st bond if required under Rule
| record shall be transmitted and filed in accordance T N

| with Rules 11 and 12(b). .

(2) Agbtice of appeal need not be filed.

i (3Y The district clerk must notify the circuit

\ o clerk once the appellant has paid the fees. |
‘ ‘ Upon receiving this notice, the sircuit clerk ||

must enter the appeal on the docket. The l

record must be forwarded and filed\g |

accordance with Rules 11 and 12(c). B

P
K

Committee Note W T

jlxi

' "l

to make style and termizolog i osheut thE appellate rules. These changes are mtended to |
be stylistic only. The caption to this>rdlg is changed from “Appeal! by Permission under 28 US.C. § ‘?L\
636(c)(5)” to “Appeal b 8AVE U =$-636(c)(5).” The word "leave” is preferable bccause § |
636(c)(5) and suh

T}\C. Fc.dum,\ éour“}s Im‘provcme.n'!' ﬂ'cf 0F 1776 ?ub L. /0‘/‘3/7}
abullshcl. appeals ‘by Pcfmtssmy\ under ¥ v. S C. 3636 (c.)(.‘:‘) ma.kmj
_zulc 5.| obselete. Rule, §.1 IS TAere.)(;re cbrojdeat H
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| Rule 6. Appeal in a Bankruptcy Case from a
| Final Judgment, Order, or Decree of a sttnet ‘
§ Court or of a Bankruptcy Appellate Panel

Yy

Rule 6 " Appeal in a Bankruptcy Case

. from a Final Judgment, Order,
~ or Decree of a District Court or
Bankruptcy Appellate Panel

! (a) Appeal from 2 judgment, order‘lpr‘ decree of a:
- || district court exercrsmg original gunsdrctmn ina ;L‘
bankruptcy case. — An appeal to a court of appeals

-court exercxsmg gunsdrcuon pursuant t0 28 U.S.C.
"' § 1334 shall be taken in identical fashion as appeals
. from other Judgments orders or decrees of district |

e TN
,‘m}l‘n"“h et . ‘”'l

i froma final judgment, order or decree of a district |
e judgment, order, or decree of a dxstnct court
L€

(a) Appwl Froma J udgment, Order, or Decree
 of a District Court Exercising. Original |
J unsdxctaon in a Bankruptcy Case. An . ..
appeal to a court of appeals from a ﬁnal

xercising Junsd1cnon under 28 U. S.C. 8. 133
ken as any other civil .appeal under these
rules

: courtsmcm] actrons e 5

by l

| applicable; AR 'b s
(u) the reference in Rule 3(c) to "Form lin
the Appendrx of Forms" shall be read asa

pellat k;‘r[!)ancl the term "dxstnct court as
used in any apphcable rule, means "appellate
paﬂel" h

' (b) Appeal From a Judgment, Order, or Decree b ‘
of a District Court or Bankruptcy Appellate :|
Panel Exercising Appellate Jurisdiction in a {:;‘;‘;
Bankruptcy Case. |

N
|
hig
|
b

(1) Applicability of Other Rules. These rules |
apply to an appeal to a court of appeals |
under 28 U.S.C. § 158(d) from a final
judgment, order, or decree of a district court |
or bankruptcy appellate panel exercising
appellate jurisdiction under 28 U.S.C.

* § 158(a) or (b). But there are threea_ 2
exceptrons ‘
‘ (A) Rules 3. 1 4(a)(4) 4(b) 5.1,9, 10, 11
-12(b), 13-20,'22-23, and 24(b) do not
apply;

i
i 3

(B) the reference in Rule 3(c) to "Form 1in §
the Appendix of Forms" must be read
as a reference to Form 5;-and

(C) when the appeal is from a bankruptcy
appellate panel, the term “district -
court,” as used in any applicable rule,
means "appellate panel.”

Page 24
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(2) Additional rules. In addition to the rules
made applicable by subsection (b)(1) of this rule, the
following rules shall apply to an appeal to a court of
appeals pursuant to 28 U.S.C. § 158(d) from a final
judgment, order or decree of a district court orof a
bankruptcy appellate panel exercising appellate
jurisdiction pursuant to 28 U.S.C. § 158(a) or (b):

(2) Additional Rules. In addition to the rules
made applicable by Rule 6(b)(1), the
following rules apply: = . :

(i) Effect of a Motion for Rehearing on the
Time for Appeal. If any party files a timely
motion for rehearing under Bankruptcy Rule
8015 in the district court or the bankruptcy
appellate panel, the time for appeal to the court
of appeals for all parties runs from the entry of
the order disposing of the motion. A notice of
appeal filed after announcement or entry of the,
district court's or bankruptcy appellate panel's
judgment, order, or decree, but before
disposition of the motion for rehearing, is
ineffective until the date of the entry of the order
disposing of the motion for rehearing. Appellate
review of the order disposing of the motion
requires the party, in compliance with Appellate
Rules 3(c) and 6(b)(1)(11) to.amend a previously
filed notice of appeal. A party intending to
challenige an alteration or amendment of the
judgment, order,, or decree shall file an amended
notice of appeal thhm the txme prescribed by
Rule 4, excludmg 4(a)(4) and 4(b), measured
from the entry of the order disposing of the
motion. No addmonal fees will be required for:
 filing the amended nouce

| (A) Modon for i'ehearing. “

ﬁ) Ifa Umely motion for rehearmg
... ... under Bankruptcy Rule 8015 is
Do ‘;’fﬂed the time to appeal for all
! """ parties runs from the entry of the
-, order disposing of the motion. A |
fnou«:e of appeal filed after the
. district court or bankruptcy
o appellate panel announces or
enters a judgment, order, or |
decree — but before dlsposmon of
the motion for rehearing —
becomes effective when the order
disposing of the motion for
rehearing is entered.

(ii) Appellate review of the order 1
disposing of the motion requires | §
the party, in compliance with
Rules 3(c) and 6(b)(1)(B), to 1
amend a previously filed notice of | |
appeal. A party intending to |
challenge an altered or amended
judgment, order, or decree must |
file a notice of appeal or amended ' |
notice of appeal within the time
prescribed by Rule 4 — excluding
Rules 4(a)(4) and 4(b) —
measured from the entry of the
order disposing of the motion.

¥
i1
§
’

(iif) No additional fee is required to file
an amended notice.
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(ii) The record on appeal. Within 10 days after
filing the notice of appeal, the appellant shall
file with the clerk possessed of the record -
assembled pursuant to Bankruptcy Rule 8006, -
and serve on'the appellee, a statement of the
issues to be presented on appeal and a
designation of the record to be certified and

_ transmitted to the clerk of the, court of appeals

If the appellee deems other pans of the record |
necessary, the appe]lee shall, within 10 days
after serv1ce of the appellants de31gnat10n file,

demgnenon of ‘add;qanal parts to be mcluded
1gnated aS prov1ded above,
ings in 1stnct court or

(B) The récord on appeal

(1) Wlthm 10 days after ﬁ]mg the
- notice of appeal, the appellant

: ‘;‘jrvthewrecord assembled in

other parts of the record"are

I

necessary must, w;thm 10 days
 after bein ‘g:served w1th‘¢;he,

appe}lanis des1gnat10n”

thecler onthe '
W appellan desxgnaﬁ nof
. addmonal parts to be dl luded.

\h Hyw.

cp
under Rule. 3(d)

cone D . must file with the clerk possessmg
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(iii) Transmission of the record. When the -
record is complete for purpose of the appeal, the
clerk of the district court or the appellate panel,
shall transmit it forthwith to the clerk of the
court of appeals. The clerk of the district court
or of the appellate panel shall number the
documents comprising the record and shall
transmit with the record a list of documents
correspondingly numbered and identified with
reasonable definiteness. Documents of unusual

~ bulk or weight, physical exhibits other than
documents and such other parts of the record as
the court of appeals may designate by local rule,’
shall not be transmitted by the clerk unless the
clerk is directed to do so by a party or by the
clerk of the court of appeals. A party must make
advance arrangements with the clerk for the
transportation and receipt of exhibits of unusual
bulk or weight.

(C) Forwarding the record.

(i) When the record is complete, the
district clerk or bankruptcy
~ appellate panel clerk must number
the documents constituting the
record and send them promptly to
- the circuit clerk together with a list
‘of the documents correspondingly -
numbered and reasonably
identified. Unless directed to do so |
by a party or the circuit clerk, the
will clerk)eust not send to the court of
appeals documents of unusual bulk |
or weight, physical exhibits other |
than documents, or other parts of
the record designated for omission
by local rule of the court of
appeals. If the exhibits are
unusually bulky or heavy, a party
must arrange with the clerks in
advance for their transportation
and receipt.

All parties shall take any other action necessary
to enable the clerk to assemble and transmit the
record. The court of appeals may provide by rule
or order that a certified copy of the docket
entries shall be transmitted in lieu of the
redesignated record, subject to the right of any
party to request at any time during the pendency
of the appeal that the redesignated record be
transmitted.

(ii) All parties must do whatever else
is necessary to enable the clerk to
assemble and forward the record.
The court of appeals may provide
by rule or order that a certified
copy of the docket entries be sent
in place of the redesignated record,
but any party may request at any
time during the pendency of the
appeal that the redesignated record
be sent.

§ record, the clerk of the court of appeals shall file it

§ and shall immediately give notice to all parties of the
I date on which it was filed. Upon receipt of a

| certified copy of the docket entries transmitted in

| order, the clerk of the court of appeals shall file it,
§ and shall immediately give notice to all parties of the
] date on which it was filed.

(iv) Filing of the record. Upon receipt of the

lieu of the redesignated record pursuant to rule or

(D) Filing @ﬁ; record. Upon receiving
the record — or a certified copy of
the docket entries sent in place of the
redesignated record — the circuit
clerk must file it and immediately
notify all parties of the filing date.
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Committee Note
The language and organization of the rule are amended to make the rule mofe easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are mtended
to be stylistic only v .

nmy

Subdmsmn (b) Language is added to Rule 6(b)(2)(A)(u) to conform w1th the correspondmg
provision in Rule 4(a)(4) .The new language is clanfymg rather than substantlve. 'Ihe existing rule
states. that a party mtendmg to challenge an alteranony lor amendment of a Judgment‘ ‘
amended nonce of appeal. , ‘Of course if a party has not,
| would smply ﬁle a jpotice ¢ of appeal not an amended one.m'l‘h proposed langu

| must file “a notice of. appeal or amended notlcc of appegl bt

age tates“
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Rule 7. Bond for costs on appeal in civil cases

Rule7. Bond for Costs on Appeal iﬁ a
 Civil Case

The district court may require an appellant to
file a bond or provide other security in such form
and amount as it finds necessary to ensure payment
of costs on appeal in a civil case. The provisions of

| Rule 8(b) apply to a surety upon a bond given

pursuant to this rule..

'| appellant to file a bond or provide other security in -

In a civil case, the district court may require an

any form and amount necessary to ensure payment

of costs on appeal. -Rule 8(b) applies to a suretyona
bond given under this rule. o »

Committee Nofe

The language of the rule is amended to make the rule more ea‘siiy undf:rstcodj In aﬁdition‘té\;:haﬂgés ‘
made to improve the understanding, the Advisory Committee, ha‘s“?ct;anged langpage to make style and |
terminology consistent throughout the appellate rules: These changes are intended to be stylistic only.

o
(IR T

Il Rute 8. Stay or Injunction Pending Appeal

Rule 8. Stay or Injunction Pendihg
Appeal

(a) Stay must ordinarily be sought in the first

| instance in district court; motion for stay in court of |
|| appeals. — Application for a stay of the judgment or,
|} order of a district court pending appeal, or for

| approval of a supersedeas bond, or for an order

| suspending, modifying, restoring or granting an

| injunction during the pendency of an appeal must
| ordinarily be made in the first instance in the district|
il court. B :

‘r‘

(@) Motion for Stay.

(1) Initial Motion in the District Court. A
party must ordinarily move first in the
district court for the following relief:

(A) astay of the judgment or order of a
district court pending appeal;

(B) approval of a supersedeas bond; or
(C) an order suspending, modifying,

restoring, or granting an injunction
A

I

while an “'PP“‘-‘ is ?mdfnj-
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. Oonali'}ions on Relief
J

| A motion for such relief may be made to the court of

| appeals oritoa Judge thereof, but the motion shall

| show that application to the d1stnct court for the
relief sought is not practicable, or that the district
court has denied an application, or has failed to
afford the relief which the applicant requested, with
the reasons given by the district court for its action. |

| The motion shall also show the reasons for the rehef

| requested and the facts relied upon, and if the facts

; are subject to dlspute the motlon sha]l be supported

(2) Motion in the Court of Appealg A
-motion for the relief mentioned in Rule
8(a)(1) may be made to the court of
appeals or to one of 1ts jud ges

(A) The motmn must

) ?’§ show that movmg ﬁrst in the -
-, . district courtwould be
1mpract1cable or :
(i) state that, & motion having been
made, the district court denied the
motion or failed to afford the relief
requested and state any reasons
given by the dxstnct court for its
actlon

I

(B) The motion must also include:

(i) the reasons for granting the relief
requested and the facts relied on;
(ii) originals or copies of affidavits or
other swomn statements supporting § /
facts subject to dispute; and ‘
(iii) relevant parts of the record.

(C) The moving party must give
reasonable notice of the motion to all
parties. \

(D) A motion under this Rule 8(a)(2)
must be filed with the circuit clerk :
and normally will be considered bya - §
panel of the court. But in an
exceptional case in which time ‘
requirements make that procedure ‘
impracticable, the motion may be |

made to and considered by a single %

- judge.
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(b) Stay may be conditioned upon giving of

A bond; proceedings against sureties. — Relief-

1 available in the court of appeals under this rule may
| be conditioned upon the filing of a bond or other-

| appropriate security in the district court. If security is
| given in the form of a bond or stipulation or other

| undertaking with one or more sureties, each surety

il submits to the jurisdiction of the district court and

| irrevocably appoints the clerk of the district court as
1 the surety's agent upon whom any papers affecting

Il the surety's Liability on the bond or undertaking may
| be served. A surety's liability may be enforced on

1 motion in the district court without the necessity of -
} an independent action. The motion and such notice
| of the motion as the, district court prescribed may be:
li served on the clerk:of the district court, who shall

| forthwith mail copies to'the suretres if therr

| addresses are known s

®)

........

BmﬂﬁroceedmgiAgamst ireties Relia
by-the-court-of-appeals-underthis-rile-may-bea-
conditioned-upor-a-partys-filinga bond-or—,-
If a party gives security in the form of a bond

or stipulation or other undertaking with one or
more sureties, each surety submits to the ‘
jurisdiction of the district court and

irrevocably appoints the district clerk as the
surety's agent on whom any papers affecting
the surety’s liability on the bond or - ¥

- undertaking may be served. On miotion, a*

surety's liability may be enforced in the district
courtwithout the necessity of arl independent
action. The motion and any notice-that the = .

- district court prescribes may be served on the
 district clerk, who ‘must promptly'mail a copy
. 10 each surety whose address 1s known B

(c) Stay in a Criminal Case. — A stay ina

! criminal case shall be had in accordance with the
_provisions of Rule 38 of the Federal Rules of

©

Stay m a Cnmmal Case. Rule 38 of the ‘ “ \
Federal Rules of Cnmmal Procedure governs a
stay in. a cnmmal case. ‘ SR

' Criminal Procedure

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consrstent throughout the appellate rules. These changes are intended

to be styhstrc ‘only
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| Rule 9. Release in a Criminal Case

Rulé 9. Releaseina Criminal‘Case

§ . . (2) Appeal from an Order Regarding Release
i Before Judgment of Conviction. -The district court
| must state in writing, or orally on the record the
-} reasons for an order regarding; release or‘{detenuon of
| a defendant in a criminal case.
1 from the 1order as soon 28 pract

able after filinga .

(A party appealing ° |

: (a) ‘Release Before J udgment of Conwcuon.

» ‘or orally-on the record, the reasons for

'\ 1an order regardmg the releaseor '

detention of a defendantiin a: cnmmal
ase.. A party. appea]mg from the order

must file with the court of appeals a'

‘ copy of the. dtstnct-court ordér and the '

. ‘ rifiling: me nonce of
g appeal Anappel]

must file a transcript of the release -

proceedings or e*pi-aigwhyé transcnpt |

was not obtained.
an ey plana;ha n of
(2) After reasonablé nouce to the appellee,
thé court of appeals must promptly
determine the appeal on the basis of the
papers, affidavits, and parts of the record
that the parties present or the court
requires. Unless the court so orders,
briefs need not be filed.
| 0"\ e O‘F ts
() The court of appeals or,{a-escu-lgudge s
: may order the defendant's release
pending the disposition of the appeal.

). :The dxsmct court must statc in wntmg, :

e

£ B

“‘easmns jas'soonas . |

ant who, questions. the v
4 fagtual ‘basis for. mewdxsmct coutt's order

(b) Review of an Order Regarding Release

- After Judgment of Conviction. — A party entitled to
do so may obtain review of a district court's order
regarding release that is made after a judgment of

| conviction by filing a notice of appeal from that

- order with the district court, or by filing a motion

- with the court of appeals if the party has already

filed a notice of appeal from the judgment of
conviction. Both the order and the review are subject
to Rule 9(a). In addition, the papers filed by the

- applicant for review must include a copy of the
judgment of conviction.

- (b) Release After Judgment of Conviction. A

party entitled to do so may obtain review of a
district-court order regarding release after a
judgment of conviction by filing a notice of
appeal from that order in the district court, or
by filing a motion in the court of appeals if the
party has already filed a notice of appeal from
the judgment of conviction. Both the order and
the review are subject to Rule 9(a). The papers
filed by the party seeking review must include
a copy of the judgment of conviction.

N
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(c) Criteria for Release. The decision regarding
release must be made in accordance with applicable
provisions of 18 U.S.C. §§ 3142, 3143, and 3145(c).

(c) Criteria for Release. The court must make its
decision regarding release in accordance with
the applicable provisions of 18 U.S.C.
§8§ 3142, 3143, and 3145(c).

Committee Note

The language and organization of the rule are amended jto“ivn‘akc ‘the‘rﬁl‘e more eésiiy understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended

to be stylistic only.

Rule 10. The Record oﬁ Appeal |

Rule 10. The Rec‘br;i‘ on Appeal

: (a) Composition of the Record on Appeal. —

| The record on appeal consists of the original papers
A and exhibits filed in the district court, the transcript

§ of proceedings, if any, and a certified copy of the

| docket entries prepared by the clerk of the district
§ court. ;

(@) Composition of the Record on Appeal. The
following items constitute the record on

appeal:

(1) the original papers and exhibits filed in
the district court;

(2) the transcript of proceedings, if any; and

(3) acertified copy of the docket entries
prepared by the district clerk.

3 1

(b) The Transcript of Proceedings; Duty of

Appellant to Order; Notice to Appellee if Partial
§ Transcript is Ordered. —

i

(b) The Transcript of Proceedings.

Page 33




~ appeal or entry of an order disposing of the last

. appellant shall order from the reporter a « | BN
transcript of such parts of the proceedmgs not ‘

(1) Within 10 days after filing the notice of
timely motion outstanding of a type specified |
in Rule 4(a)(4), whichever is later, the

already on file as the appellant deems
necessary, subject to local rules of the courts of

appeals The order shal] be in writing and | )

within the Same penod eopy shall be filed
with the’ clérk of the district court. If fundmg is
to come from the United States under the
Criminal Justice Act, the order shall so state. If
no such parts of, the Pproceedings are to be -
ordered, within the same period the appe]lant
shall ﬁle a. ceruﬁcate t0 that effect fo

( 1) Appellant's Duty to Order. Within 10

| that.ne transeript will be erdered

- days after filing the notice of appeal or

..entry of an order disposing of the last
timely remaining motion of a type
spemﬁed in Rule 4(a)(4)(A), whichever"
is later, the appellant must do either of
the following:

(A) order from the reporter a transcnpt of
- ..such Pparts of the proceedings not
‘already on file as the appellant
considers necessary, subject to a local
rule of the court of appeals and with
the followmg quahﬁcanons

6] the order must be in wntmg,

|

(i) if the cost of the transcript is to be |

paid by the United States under the §

Cnmmal ‘Justice Act the order
must so state, and" ‘

(iii) the appellant must, within the
same period, file a copy of the
order with the district clerk; or

(B) ifne-transcriptisordered, file a
certificate to-thateffecy. stating

(2) If the appellant intends to urge on appeal
that a finding or conclusion is unsupported by
the evidence or is contrary to the evidence, the
appellant shall include in the record a
transcript of all evidence relevant to such
finding or conclusion.

(2) Unsupported Finding or Condusion.
If the appellant intends to urge on appeal
that a finding or conclusion is
unsupported by the evidence oris
contrary to the evidence, the appellant
must include in the record a transcript of

all evidence relevant to aay—s-uel).ﬁndmg
or conClusion. fha t
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(3) Unless the entire transcript is to be
included, the appellant shall, within the 10-day | - transcript is ordered:
time provided in paragraph (b)(1) of this Rule
10, file a statement of the issues the appellant
intends to present on the appeal, and shall
serve on the appellee a copy of the order or
certificate and of the statement. An appellee
who believes that a transcript of other parts of
the proceedings is necessary shall, within 10 ‘
days after the service of the order or certificate and the Statement;
and the statement of the appellant, file and

serve on the appellant a designation of

additional parts to be included. Unless within
10 days after service of the designation the
appellant has ordered such parts, and'has so
notified the appellee, the appellee ‘may within
the followmg 10 days either order, the parts or
move in the district court for an order requumg

the appellant to do so ’

i
i

(3) Partial Transcnpt. Unless the entire 1

(A) the appellant must — within the 10
days provided in Rule 10(b)(1) — file
a statement of the issues that the
- appellant intends to present on the |
appeal and must serve on the appellee
~-a copy of both the order or ceruﬁcate

(B) if the appellee considers it necessary,
to have a transcript of other parts of -
the proceedings, the appellee must,
within 10 days after the service of the |
order or certificate and the statement
ofthei 1ssues file and serve on the ;
appellant a designation of addmonall :
'parts to be ordered; and ‘ 1

(C) unless within 10 days ;after‘ service of
~ that designation the appellant has

| . ordered all such parts, and has so

;, © 'notified the appellee, the appellee

S - may within the followmg 10 days
either order the:parts or move in the
district court for an order requumg

- theappellanttodoso. | =

(4) At the time of ordering, a party must |

make satisfactory arrangements with the ' party must make sansfacfory
reporter for payment of the cost of the arrangernents with the reporter for
transcript. ' paymg the cost of the transcrrpt. 1

(4) Payment. At the time of ordenn g,

P
B
H‘ h

Page 35



. | appellee, who may serve objections or proposed
N amendments thereto thhm 10 days after service.. ©
{f Thereupon the statement and any.objections or

(c) Statement of the evidence or proceedings
when no report was made or when the transcript is
unavailable. — If no report of the evidence or
proceedmgs at a hearing or trial was made, orif a
transcriptis unavmlable the. appellant may prepare a
statement of the ev1dence or proceedings from the ;
best avaﬂable means mcludmg the appellant's
‘recollecuon The statement shall be served on the |

proposed amendmexgts shall be submitted to the
district cour 1for settlement: and approval and as

(©)

Statement of the Evidence When the

. Proceedings Were Not Recorded or When a
-, Transcript Is Unavailable. If the transcript

- of a hearing or trial is unavailable, the

“appellant Inay prepare a statement of the
vidence or proceedings from the best
vailable means; including the appellants |
Ieconectxon ’Ihe statement must be'served on
the' appellee, who may serve objections or
roposed-amendments within'10 days after
eing. served ‘The statémient and any; 5
bjections ¢ r;;proposed amendments must then

I

‘prep eanf"
ithow h

N (d) OF 1S TUIC, épartlesmay
‘ 0! the}case showmg

3@‘?

sign, and subm:t to the district couta §
statement of the case sh mg hnw the issues i

(

1s,sues on appe
dxstnctucourt\an
court of appealsu
dxstnct‘clerk‘mus ther
clerk within the: tlme prov1ded by Rule 1. A
copy of the agreed statement may be filed in
place of the appendix reguired by Rule 30.
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. (e) Correction or modification of the record. —
If any difference arises as to whether the record truly
discloses what occurred in the district court, the
difference shall be submitted to and settled by that
court and the record made to conform to the truth. If
anything material to either party is omitted from the

§ record by error or accident or is misstated therein,
{§ the parties by stipulation, or the district court, either
1 before or after the record is transmitted to the court -
§ of appeals, or the court of appeals, on proper

'8 suggestion or of its own initiative, may direct that

I the omission or misstatement be corrected, and if

necessary that a supplemental record be certified and

§ transmitted. All other questions as to the form and

content of the record shall be presented to the court

jofappeals S

(e) Correction or Modification of the Record.

(1) Xany dxfference arises about whether
the record truly discloses what occurred
in the district court, the difference must

‘be submitted to and settled by that court
- and the record conformed accordingly.

2 . If‘anything material to either party is ‘
' omitted from or misstated in the record .
by error or accident, the omission or. .
_misstatement may be corrected anda
supplemental record may be cemﬁed
and forwa:ded oo “
A) - on snpul;;t;on of the parties; "
(B) by the district court before or after the
- record has been forwarded; or’
(C) by the court of appeals
(3) Al other questxons as to the form and

contents of the record must be presented 31
o the court of appeals.

Commiittee Note

The language and organization of the rule are amended to make the rule more easxly understood ‘In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended

to be styhstxc only.
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F Rule 11. Transmission of the record

Rule 11. Forwarding the Record

- (a) Duty of appellant. rAfter ﬁhng the notrce
of appeal the appellant or in the event that more
than-one appeal is taken, each appellant, shall
comply with the provrsrons of Rule 10(b) and shall
take any other action necessary to enable the clerk to
“assemble: and transmrt the record ‘A single record .
shall be: transmrtted

(a) Appellant s'Duty. ‘An appellant filing a’ .
+ . notice of appeal must cornply with Rule 10(b)
iy dnd must do whatever else is necessary to ”*‘{ la‘
€nable the clerk to assemble and forward the -

al record +If there are multrple appeals froma
Judgment or order the clerk rnust forward ad i
smgle record R T N &

transmit the record — Upon receipt of an order for a
transcript; | the reporter shall acknowledge at the foot
of the order the fact that the reporter has received it |
and the date on which, the‘ reporter expects to have

lerk of 1the court of appeals. i “
“the transcnpt canpot be completed wrthm 30 days of
‘receipt of the. order the repbrter shall request an
extensron;of time, from the clerk of the court of

‘, ind, the acuon of the clerk of the courtof .
: appeals shalll be entered omthe docket and the partres
i notified, In the event of the failure of the reporter to |

i file the transcnpt within the time allowed, the clerk *

| of the court of appeals shall notify the district judge

| and take such other steps as may be directed by the

| court }of‘ ‘appeals, Upon completion of the transcript

| the rebo" t !‘& shall file it w1th the clerk of the district

| court and 'shall notify the' clerk of the court of

| appeals’ that the rebortér has done so.

f:‘[ppeals duty of clerk to

Transcnpt. The reporter must prepare
and file a transcript as follows:

(A) Upon receiving an order for a
transcript, the reporter must enter at
the foot of the order the date of its
receipt and the expected completion |
date and send a copy, so endorsed, to
the circuit clerk. ‘

(B) If the transcript cannot be completed |

within 30 days of the reporter's ]

receipt of the order, the reporter may
request the circuit clerk to grant
additional time to complete it. The
clerk must note on the docket the
action taken and notify the parties.

(C) When a transcript is complete, the

reporter must file it with the district

clerk and notify the circuit clerk of
the filing.

(D) If the reporter fails to file the

transcript on time, the circuit clerk

must notify the district judge and do
whatever else the court of appeals
directs.
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When the record is complete for purposes of

‘ the appeal, the clerk of the district court shall

transmit it forthwith to the clerk of the court of

transmitted by the clerk unless the clerk is directed

f to do sobya party or by the clerk of the court of

1l appeals. A party must make advance arrangements
Il with the clerks for the transportation and receipt of
Il exhibits of unusual bulk or weight.

appeals. The clerk of the district court shall number

Il the documents comprising the record and shall

| transmit with the record a list of documents

I correspondingly numbered and identified with

| reasonable definiteness. Documents of unusual bulk

| or weight, physical exhibits other than documents,
| and such other parts of the record as the court of

| appeals may designate by local rule, shall not be

Wil

(2) District Clerk's Duty to Forward.
. When the record is complete, the district
.clerk must number the documents
constituting the record and send them
promptly to the circuit clerk together .
with a list of the documents
- correspondingly numbered and
reasonably identified. Unless directed to .
do so by a party or the circuit clerk, the -
- district cle Zrust not send to the court
* of appeals documents of unusual bulk or
weight, physical exhibits other than
' documents, or other parts of the record
designated for omission by, local rule of ! |
* the court of appeals.. If the exhibits are ]
. unusually bulky or heavy, a party must.
- arrange with the clerks in advance for - . {
their transportation and rece1pt. b

(©) Témporai'y retention of récoﬁi in district

| court for use in prepanng appellate papers. —
Il Notwithstanding the provisions of (a) and (b) of this |
! Rule 11, the parties may snpulate or the district
|. court on motion of any party may order, that the. ]
| clerk of the district court shall temporanly retain the
| record for use by the parties in preparing appellate
“papers. In that event the clerk of: the district court

I shall certify to the clerk of the court of appeals that

| the record, including the transcnpt or parts thereof

| designated for inclusion and- all necessary exhibits, is |
i complete for purposes of the ,appeal Upon receipt of
| the brief of the appellee, or at'such earlier time as the |
parties may agree or the court may order, the

| appellant shall request the cletk of the district court

| to transmit the record.

|
|
|

I
\
|
|
i
[
1

1©

Retaining the Record Temporarily inthe
District Court for Use in Preparing the X
Appeal. The parties may stipulate, or thegt
district court on motion may order, fhe district
clerk g retain the record temporarily for the -
parties to use in preparing the! \papers, on/,

appeal. ;In that event the'district clerk must . |
certify to.the circuit clerk that: the record on

-appeal isicomplete. Upon receipt of | thei

appellee's brief; or earlier if the court»orders or

the parties agree; the appellant mus cquest |

the dxstnct clerk to‘ orward th“’ :

(d) [Extension of time for transmission of the
record; reduction of time] [Abrogated]

(d) [Abrogated.]
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-(e) Retention of the record in the district court .

by order of court. — The court of appeals may
provide by rule or order that a certified copy of the
docket entries shall be transmitted in lieu of the
entire record, subject:to the right of any party to
request at any time during the pendency of the
appeal that desi gnated parts of the' record be
transmrtted o :

| the drstrtct court, for vuse;}there pendmg the appeal,

;‘ smxt a copy of the
‘ $10 gether with such

i1 If the, record or any’ part thereof rs‘ required in

(e) Retammg the Record by Court Order.

(- The court of appeals may, by order or
. local rule, provide that a certified copy

Vi . of the docket entries be forwarded: -
instead of the entire record.- Buta party

inay at any time' during the appeal
request that desrgnated parts of the

w"(2)‘ The dxstnct court may order the record . |

ror some part of it, retarned 1f the court :

(3) Ifpartor all of the record is ordered
retained, the district clerk must send to
the court of appeals a copy of the order
and the docket entnes together with the

parts of the ongmal record allowed by
the dlSU‘lCt cotrrt and coptes of any parts
of the record desrgnated by the partres.

|

! be retained in the district court. — The parties may

:  agree by written, strpulatton ﬁled in the district court
that designated, parts «of the record shall be retained
{in the district courtmunless thereafter the court of

; appeals shall order}”or any party shall request their

- transmittal: The; jparts. thus desrgnated shall
nevertheless be a part: of the record on appeal for all
 purposes.

(t) Sttpulauon of parues that parts of the record |

®

Retammg Parts of the! Record in the sttnct

Court by Snpulahon of the Parties.'The

parties may agtee by writter: strpu]auon filed

in the dlStﬂC court that:“‘desxgnated parts of the
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(g) Record for preliminary hearing in the court | (g) Record for Preliminary Hearing in the

- {| of appeals. — If prior to the time the record is Court of Appeals. If, before the record is
Il transmitted a party desires to make in the court of forwarded, a party makes any of the following
| appeals a motion for dismissal, for release, for a stay motion’.if\ n the court of appeals:
| pending appeal, for additional security on the bond : -
| on appeal or on a supersedeas bond, or for any o for dismissal;
| intermediate order, the clerk of the district court at o for release;
| the request of any party shall transmit to the court of e for a stay pending appeal
| appeals such parts of the original record as any party o for additional security on the bondon
| shall designate. -appeal or on a supersedeas bond; or

e for any other intermediate orde@aﬁ

the dlStI'lCt clerk must send the court of
appeals any parts of the record des1gnated by

any party.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In -
addition to changes made to improve the understanding, the Advisory Committee has changed language |
to make style and terminology consistent throughout the appellate rules These changes are intended .
to be stylistic only ‘
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Rule 12. Docketing the Appeal; Filing a
Representation Statement; Filing the Record

Rule 12 Docketmg the Appeal; Filing a
o Representatlon Statement;
Fllmg the Record o

(a) Docketing the appeal. — Upon receipt of
the copy of the notice of appeal and of the docket
entries, transmitted by the clerk of the district court
pursuant to Rule 3(d), the clerk of the court of :
appeals shall thereupon enter the appeal upon the .

- docket. An appeal shall be docketzd under the uﬂe‘
given to the action in the district court, with the ‘,
appellant identified as such, but if such title does not

contain the name of the appellant, the appellant's y
name, identified as appellant, shall be added to the
title.

| (a) Docketmg the Appeal Upon reccxvmg the -

; copy of the notice of appéal and the docket
entries from the district clerk under Rule 3(d),
the circuit clerk must docket the appeal under i
the title of the dxstnct-court action and must
identify the appellant, addmg the appeﬂants ‘
name if necessary.

|
|
i

(b) Filing a Representation Statement. —
Within 10 days after filing a notice of appeal, unless
another time is desxgnated by the court of appeals,
the attorney who filed the notice of appeal shall file

- with the clerk of the court of appeals a statement
naming each party represented on appeal by that
attorney.

(b) Filing a Representation Statement. Unless
the court of appeals designates another time,
the attorney who filed the notice of appeal
must, within 10 days after filing the notice, file
a statement with the circuit clerk naming the
parties that the attorney represents on appeal.

(c) Filing the Record, Partial Record, or
Certificate. — Upon receipt of the record transmitted
pursuant to Rule 11(b), or the partial record :
transmitted pursuant to Rule 11(e), (f), or (g), or the

~clerk’s certificate under Rule 11(c), the clerk of the

(¢) Filing the Record, Partial Record, or
Certificate. Upon receiving the record, partial
record, or district clerk’s certificate as provided §
in Rule 11, the circuit clerk must file it and
immediately notify all parties of the filing

- court of appeals shall file it and shall immediately date,
- give notice to all parties of the date on which it was
filed.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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TITLE L REVIEW OF DECISIONS OF THE
UNITED STATES TAX COURT

Rulel3. Revievy of a Decision of the Tax Court

TITLE III. REVIEW OF A DECISION |

OF THE UNITED STATES TAX
- COURT

Rule 13. Review of a Dec1smn of the Tax
. Court

() How Obtained; Time for Filing Notice of

I Appeal. — Review of a decision of the United States
i Tax Court must be obtained by filing a notice of
I appeal with the clerk of the Tax Court within 90
'] days after entry of the Tax Court's decision. At the
1l time of filing the appellant must furnish the clerk
"Il with sufficient copies of the notice of appeal to

| enable the clerk to’ comply promptly wrth the
requ1rements of Rule 3(d). If a nmely notlce of

appeal is filed by one party, any other party may take

1l an appeal by filing a notice of appeal within 120
| days after entry of the Tax Court's decision.

The runnmg of the time for appeal is

| terrmnated as to all parues by a t1me1y motion to

vacate or revise a decision made | pursuant to the

4 Rules of Pmcncé of the Tax Court. The full time for:
i appeal commenoes to rup and isto be computed

1 from the’ entry of an order dlsposmg of such motron
1 or froni the entry of demsmn whlchever islater. '}

(a) How Obtamed Time for Fllmg Notlce of
Appeal .

¢)) Revrew of a dec:1s1on of the, Umted :

~ States Tax Court is commenced by filing “

' a notice of appeal with the Tax Court

 clerk within 90 days after the entry of

‘ the Tax Court's decision. - At the time of |

filing, the. appellant miust, furmsh the .

| c]erk with enough copies of the notice to |

‘enable the clerk to comply with Rule ,]
R 3(d) If one party files, a tunely notice of |

appeal any ‘other party may ﬁle anotice
“of appeal within 120 days after the Tax . f
j Court s decrsron is entered L

|
@ I, under Tax Court rules a party makes b
a timely. motron to vacate or revise the | ﬂi
Tax Court's decxswn the time to filea ]
notice of appeal runs from the entry of |
 the, order. disposing of the motion.or..
from the entry of a new decision,
whichever is later.

(b) Notice of appeal — How filed. — The .
notice of appeal may be filed by deposit in the office
of the clerk of the Tax Court in the District of =
Columbia or by mail addressed to the clerk. If a
notice is delivered to the clerk by mail and is
received after expiration of the last day allowed for
filing, the postmark date shall be deemed to be the
date of delivery, subject to the provisions of § 7502
of the Internal Revenue Code of 1954, as amended,
and the regulations promulgated pursuant thereto.

.(b) Notice of Appeal; How Filed. The notice of
appeal may be. filed either at the Tax Court
~clerk’s ofﬁce in the D1sn'10t of Columbia or by
mail addresséd to the clerk. If sent by mail the
notice is considered ﬁled on the postmark
date, subject to § 7502 of the Internal Revenue
Code, as amended, and the applicable
regulations.
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- (¢) Content of the notice of appeal; service of

| the notice; effect of filing and service of the .- ..

notice. — The content of the notice of appeal, the:

I manner of its service, and the effect of the filing of
I the notice and.of its service shall be as prescribed by
R

|
“ ‘ﬂ

ule 3. Form 2in the Appendtx of Forms is a-

” ; suggested form of the nouce of appeal

(¢) 'Contents of the Notice of Appeal; Service;

Effect of Filing and Service. Rule3
prescribes the contents of a notice of appeal
the manner of service, and the effect of its
filing and service. Form2 in the Appendix of |
‘Formsisa suggested form of a notice of .-

@ The record on appeal transrmssron of the

1 recor“d" ﬁ]mg of the record. —- The provisions of
| Rules 10,11 and 12 respectmg the record and the

pmled in the ﬁrstr

the record in any“

A (d) i »: i

appeal

govemed by the parts of Riles. 10 1‘1

) 4from a dlstnct court txrne and

References in those ) ‘aud in. Rule 3

b ‘L‘ |

1o the dxsmct court an ;drstnct clerl; are

w‘: iy [

tobe read as refernng} the Tfl’ax(
g e it h, J

Y

ourt dencrsron 1s !
urt of appeals,

8
25,0
o
o=
'8
E?..

Pellant must apply to that -
6 take provision for the

record.

and 12 regardmg the recorg on. appeal
th ‘3

‘an other court of ||

W b :}‘L

- The language and: orgamzauon‘of the rule are amended to make the rule more easily understood. In
addition to changes made to unprove the understandmg, the Advisory Committee has changed language
to make style and termmology onsrstent throughout the appellate rules, These changes are intended
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Rule 14. Applicability of other rules to review of
decisions of the Tax Court

Rule 14. Applicability of Other Rules to
the Review of a Tax Court
Decision

All provisions of these rules are applicable to
review of a decision of the Tax Court, except that

il Rules 4-9, Rules 15-20, and Rules 22 and 23 are not

All provxsmns of these rules, except Rules
4-9,15-20, and 22—23 apply to the review of a Tax
Court decxsmn '

applicable.

CommitteéNote .

The language of the rule is amended to make the rule more easily understood In addmon to changes
made to improve the understanding, the Advisory Comm1ttee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be styhstxc only
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TITLE IV. REVIEW AND ENFORCEMENT
OF ORDERS OF ADMINISTRATIVE /
AGENCIES, BOARDS, COMMISSIONS AND

OFFICERS

f Rule 15. Review or Enforcement.of an Agency
Order — How Obtained; Intervention

TITLEIV. REVIEW AND
ENFORCEMENT OF AN ORDER
OF AN ADMINISTRATIVE |
AGENCY, BOARD, COMMISSION :
OR OFFICER

Rule 15. Review or Enforcement of an
Agency Order — How ’
Obtained; Intervention

(a) Petition for Review of Order; Joint

| Petition. - Review of an order of an administrative
| agency, board, commission, or officer (hereinafter,
i the term "agency" will include agency, board,

commission, or officer) must be obtained by filing

| with the clerk of a court of appeals that is authorized
| to review such order, within the time prescribed by
| 1aw, a petition to enjoin, set aside, suspend, modify,

or otherwise review, or a notice of appeal, whichever

| form is indicated by the applicable statute

§ (hereinafter, the term "petition for review" will

| include a petition to enjoin, set aside, suspend,

| modify, or otherwise review, or a notice of appeal).

(@) Petition for Review; Joint Petition.

(1) Review of an agency order is
commenced by filing, within the time
prescribed by law, a petition for review
with the clerk of a court of appeals
authorized to review the agency order.
If their interests make joinder
practicable, two or more persons may
join in a petition to the same court to
review the same order.
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§ petition for review. In each case the agency must be
| named respondent. The United States will also be a

petitioner. o

The petition must name each party seeking review
either in the caption or in the body of the petition.
Use of such terms as "et al.," or "petitioners," or

“respondents” is not effective to name the parties.”
‘The petrtlon also must desrgnate the respondent and
_the’ order or part thereof to,be reviewed. Form 3i ‘m
' the Appendix of Forms is a suggested form ofa .,

respondent if requrred by statute, even though not
designated in the petition. If two or more per (f;‘ §are
entitled to petition the same court for rev1e : of the

review and may theréaftet oc

S

(2) The petmon must

g

(A) name each party seekmg review
either in the captron or the body of .
€ petitiomusing such terms as “et’

(10"3 dtsk} al.,” “petrtioners or “respondents”
e ‘:does not. effecuvely name the parnes, |

- (B) name the agency as arespondent‘ :‘

(even though not named in the
petition, the United States is a
respondent if requu'ed by statute) and

© specrfy the order or part thereof to be

reviewed.

(3) Form 3 in the Appendix of Formsisa

@

suggested form of a petmon for review.

In this ruIe “agencY’ includes an agency,
board, commrssror;.\or ofﬁcer,a.-m:lz-~

“petition for review” includes a petition
to enjoin, suspend, modify, or otherwise
‘review, or a notice of appeal, whichever
form is indicated by the applicable
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(b) Application for enforcement of order; -
answer; default; cross-application for
enforcement. — An application for enforcement of
an order of an agency shall be filed with the clerk of
a court of appeals which is authorized to enforce the
order. The application shall contain a concise
statement of the proceedings in which the order was
entered, the facts upon which venue is based, and the

- relief prayed. Within 20 days after the application is

filed, the respondent shall serve on the petitioper and
file with the clerk an answer to the application. If the
respondent fails to file an answer within such time, -

- Judgment will be awarded for the relief prayed. If a |

petition is filed for review of an order which the

court has jurisdiction to enforce the respondent may
| file a cross-application for enforcement.

(b) Application or Cross-Application to
Enforce an Order; Answer; Defauit.

ON

An épph'cation‘to enforce an agency

order must be filed with the clerk of a
court of appeals authorized to enforce

\; _the order. If a petition is filed to review
. an agency order that the court may

-.enforce, a party opposing the petition
~.may file a cross-application for

@)

€)

- enforcement.

Within 20 days after thedatewheg the

application for enforcement is filed(fhe
- respondent must serve on the applicant

an answer to the application and file it

with the clerk. If the respondent fails to |

answer in tithe, the court will enter
judgment for the relief requested.

The application must contain a concise
statement of the proceedings in which
the order was entered, the facts upon
which venue is based, and thc relief

requestcd
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(c) Service of petition or application. — A:
! copy of a petition for review-or of an application or
Y cross-application for enforcement of an order shall -
| be served by the clerk of the court of appeals on each
1 respondent in the: manner prescnbed by Rule 3(d),
| unless a different manner of service is prescribed by
- | an applicable statute. At the time of filing, the

§ petitioner shall furnish the clerk with a copy of the -
§ petition or apphcanon for each. respondent Ator
{ before the time of; filing a: petmon for'review, the
"k petitioner shall serve a. copy thereof o all parnes
¥ who shall have been admxtted to parti 1pate in the

Wl

(c) Service of the Petition or Applicatinn. The -

circuit clerk must serve a copy of the petition

~ for review, or an apphcatxon O Cross--
" application to enforce an agency order, on

each respondent as prescnbed by Rule 3(d)
wriless a different manner of serviceis .
prescnbed by stamte A the tnne of ﬁlmg,» the .

i f“: ‘the‘ clerk a l1st of those

(3) givethe clerk enough cop1es of the i

|
i 8
petition or application to serve each |

respondent. pd

(d) Intervention. — Unless an applicable

USRS - RS

] (d) Intervention. Unless a statute provides i
| statute provides a dxfferent method of intervention, a another method, a person who wants to b |
. # person who desires to intervene in a proceeding intervene in a proceeding under this rule must
_{ under this rule shall serve upon all parties to the | file a motion for leave to intervene with the
+} proceeding and file with the clerk of the court of i circuit clerk and serve a copy on all parties. |}
. ¥ appeals a motion for leave to intervene. The motion | The motion — or other notice of intervention |
.4 shall contain a concise statement of the interest of authorized by statute — must be filed within i}
'} the moving party and the grounds upon which 30 days after the petition for review is filed
8 intervention is sought. A motion for leave to - and must contain a concise statement of the
{ intervene or other notice of intervention authorized interest of the moving party and the grounds
{ by an applicable statute shall be filed within 30 days for intervention. '
of the date on which the petition for review is filed. l
(¢) Payment of Fees. - When filing any (e) Payment of Fees. When filing any separate or
‘| separate or joint petition for review in a court of joint petition for review in a court of appeals,
§ appeals, the petitioner must pay the clerk of the court the petitioner must pay the circuit clerk all
. of appeals the fees established by statute, and also required fees.
the docket fee prescribed by the Judicial Conference
{§ of the United States.
Committee Note

\

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
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to make style and terminology consistent th'rotléhddi‘ the appellate rules. These changes are intended

to be stylistic only.

Rule 15.1. Briefs and Oral Argument in National
Labor Relations Board Proceedings

Rule 15.1. Briefs and Oral Argument in I

a National Labor Relations
Board Proceedmg

Each party adverse to the National Labor

# Relations Board in an enforcement or a review

proceeding shall proceed first on briefing and at oral

| argument unless the court orders otherwise.

In either an enforcement or a review

| proceeding, a party adverse to the Nanonal Labor

Relations Board proceeds first on briefing and at
oral argument, unless the court orders Votllerwrse

|
ik .

‘ Committee Note

The language of the: rule is amended to make the rule more easﬂy understood In addmon to changes
made to unprove the understanding, the Advisory Committee has. changed language to make style and
termmology consrstent throughout the appellate rules. These changes are mtended to be styhstxo only

1 Rule 16. The record on review or enforcement.

)r
Rule 16. The Record on Revrew or
‘ Enforcement |

y
1

(a) Composition of the record. — The order
sought to be reviewed or enforced, the findings or
report on which it is based, and the pleadings,
evidence and proceedings before the agency shall
constitute the record on review in proceedings to
review or enforce the order of any agency.

| (@ Composition of the Record The record on

review or enforcement of an agency order
consists of:

(1) the order involved;

(2) any findings or report on which it is
based; and

(3) the pleadings, evidence, and other parts
of the proceedings before the agency.

(b) Omissions from or misstatements in the
record. — If anything material to any party is

f omitted from the record or is misstated therein, the

parties may at any time supply the omission or

} correct the misstatement by stipulation, or the court
I may at any time direct that the omission or
i misstatement be corrected and, if necessary, that a

supplemental record be prepared and filed.

(b) Omissions From or Misstatements in the
Record. The parties may at any time, by
stipulation, supply any omission from the
record or correct a misstatement, or the court
may so direct. If necessary, the court may
direct that a. supplemental record be prepared
and filed.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and termmology consistent throughout the appellate rules These changes are mtended

to be styhsuc only

Rule 17. iling of therecord

| Rule 17. Filing the Record

‘ extend the ume wa

(a) Agency to ﬁle' ume for filing; notice of
ﬁlmg — The agency sha.ll ﬁ]e the record with the

service upon it of the. peti‘

different time is provided hy the statute authorizing
review. In enforcement proceedmgs the agency shall

file the record w1th1n 40 days after filing an .
apphcauon for enforcement,wbut the record need not
| ‘p‘ nden hdas‘ filed an answer

g 13

H\

court otherw1se OIC

T

B (a) Agency to File; Tlme for Filing; Notice of

‘ Fllmg The: agency must file the record with
the circuit clerk within 40 days after being

served with a petition for review, unless the

statute authorizing review provides otherwise,
or within 40 days after it files an apphcaﬁon
for enforcement unless the respondent fails to
answer or the court orders otherwise. The
court may:: shorten prwextend the tnne to file the
record. The clerk must notify a]l parues of the
date when the' record“ isfiled.

" b [
AR A s BRI
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(b) Filing — What Constitutes. — The agency
may file the entire record or such parts thereof as the
parties may designate by stipulation filed with the
agency. The original papers in the agency proceeding

1 or certified copies thereof may be filed. Instead of

filing the record or designated parts thereof, the

-agency may file a certified list of all documents,

transcripts of testimony, exhibits and other material
comprising the record, or a list of such parts thereof
as the parties may designate, adequately describing
each, and the filing of the certified list shall
constitute filing of the record. The parties may
stipulate that neither the record nor a certified list be
filed with the court. The stipulation shall be filed

|| with the clerk of the court of appeals and the date of

its filing shall be deemed the date on which the
record is filed. If a certified list'is ﬁled or if the
parties designate only parts of the record for filing or
stipulate that neither the record nor a certified list be
filed, the agency shall retain the record or parts
thereof. Upon request. of the court or the request of a
party, the record or any part thereof thus retained |
shall be transmitted’ to the court notwithstanding any
prior stlpulatron All parts ‘'of the record retained by

the agency shall be & part of the record onreviewfor |

all purposes.

1
|

(b) Filing — What Constitutes.

(1) The agency must file:

(A) the originalora certiﬁed copy of the -

‘entire record or parts designated by
~ the parties, or

B) a certified list adequately describing
" all documents, transcripts of
testimony, exhibits, and other
‘material constituting the record, or
describing those parts desrgnated by
‘the pa.mes

(2) The partres may stipulate in wntmg that -
no record or certified list be filed. The
date when the stipulation is filed with
the circuit clerk is treated as the date
when the record is ﬁled

3) The agedcy must retain any portion of
the record niot filed with the clerk. All
parts of the record retained by the

for all purposes and, if the court or a-
party so requests mustbe sent to the

1

court regardless of any pnor strpulatlon

agency are a part of the record on revrew j

™ 1

1

I A

™

Comnﬁﬁee Note o

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understandmg, the Advisory Committee has changed language |
to make style and terminology consistent throug] hout the appellate rules. These changes are intended
to be stylistic only; a substantive change is recommended, however, in subdivision (b). !

Subdivision (b). The current rule provides that when a court of appeals is asked to review or enforce :
an agency order, the agency must file either "the entire record or such parts thereof as the parties may
designate by stipulation filed with the agency” or a certified list describing the documents, transcripts,
exhibits, and other material constituting the record. If the agency is not filing a certified list, the current
rule requires the agency to file the entire record unless the parties file a "stipulation” designating only
parts of the record. Such a "stipulation" presumably requires agreement of the parties as to the parts to
be filed. The amended language in subparagraph (b)(1)(A) permits the agency to file the entire record
or "parts designated by the parties." The new language permits the filing of less than the entire record
even when the parties do not agree as to which parts should be filed. Each party can designate the parts
that it wants filed; the agency can then forward the parts designated by each party. In contrast,
paragraph (b)(2) continues to require stipulation, that is agreement of the parties, that the agency need
not file either the record or a certified list. :
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,' Rule 18. Stay pending review

. | Rule 18. Stay Pendmg Revxew | =I

| }facts rehed upon anq 1f
1 d1spute the motion.s
|| or other sworn ¢
- §f motion shall be’ﬁled such parts‘of the record as are

| | the mouon shall be gt“ ‘en
b proceedmg\m the.co
N condmonr 1i

Apphcatlon fora stay of a dec1s1on or order of any

| agency pending direct review in the court of appeals
| shall ordinarily be made in the first instance to the
| agency. A motion for such relief may be made to the
| court of appeals ortoa Judge thereof, but the motion
|. shall show that apphcatron to the ageacy for the
I relief sought is not practicable, or that application

X agency and denied, with the

1 reasons gtvén by it for demal, or that the action of
1l the agency did not afford the relief which the
: f apphcanon had requested The motton shall also

n " il
“\““ \M}m’\w oo r‘

tatem =AtS Or. ‘op1es thereof With the

!

relevant to the relief sought. “Reasonable notice of

] mpracucable due to the reqmrements of time, the
f apphcatmn may be made to and considered by a

(@) Mot:on for a Stay -

(1) j]mtxal Motmn Before the Agency A

petmoner must ordmanly move ﬁmt before

(2) M ‘ ti‘on in the Court of Appeals. A
motwn for lst.ay may be made to the court

(1) show that movmg first before the
agency would be unpractlcable or

(11) state that, a monon havmg been

y ‘made, the‘ -agency denied the ' |
‘ motlon or faﬂed to afford the relief; : ‘

requestedwand state any reasons.

w‘

given by the agency for its actlo

(B) The motion must also include: ‘ |

(i) the reasons for granting the relief
requested and the facts relied on;

(ii) originals or copies of affidavits or
other sworn statements supporting
facts subject to dispute; and

(iii) relevant parts of the record.
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- o (8] The moving party must give reasonable
notice of the motion to all parties.

(D) The motion must be filed with the
~ circuit clerk and normally will be
‘considered by a panel of the court. But'
in an exceptional case in which time
requirements make that procedure
impracticable, the motion may be made.
_ toand considered by a single judge. , -

(b) Boﬁd. "The cou}; may condition relief on the

" filing of a bond or other appropriate security.

Committee Note :
The language and organization of the rule are amended to make the rule more easily ﬁnderstood:.; In-
addition to changes made to improve the understanding, the Advisory Comimittee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to

be stylistic only. ‘
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Rule 19. Setﬂement of Judgments enforcing | Rule 19. Settlement of a Judgment
orders | / | Enforcing an Agency Order in
Part

| entry of a Judgment enforcmg in part the order of any | judgment enforcing the agency's order in part, the
| agency, the agency shall within 14 days thereafter | agency must within 14 days file with the clerk and
; serve upon the respondent and ﬁle with the clerka | serve on each other party a proposed judgment

| proposed judgment in conformrty with the opinion. 7, | conformmg to the opinion. A party who disagrees

f and ﬁle wrth the clerk a proposed Judgment which J .4 to the opinion,, The court will settle the judgment .

| opinion. The court will thereupon settle the - {
i judgment and drrect its entry wrthout further hearmg
§ or arghmenti ;L ey b e b

When an oprmon of the court rs ﬁled directing the - When the court files an opinion directing entry of | 1

‘ | If the respondent objects to the proposed judgment . | w1th the agency's proposed judgment must within 7 |
I as not in. conformity with the opmron the respondent ; days file with the clerk and serve the agency with a ’ 1
| shall wrthm 7 days thereafter serve upon the agency- il proposed judgment that the party believes conforms - )

By

| the respondent deems to be in conformity wrth the - and drrect entry wrthout further hearrng or argument. |

o * " Comunittee Note
The language of the rul€ is amended to make the rule more easily understood. In addition to changes

made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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\ Rule 20.‘App/licability of other ruies to review or
| enforcement of agency orders

Rule 20. Applicability of Rules to the

.Review or Enforcement of an

Agency Order

Al provisiohs of these rﬁles afe‘ applicable to

review or enforcement of orders of agencies, except
§ that Rules 3-14 and Rules 22 and 23 are not
| applicable. As used in any applicable rule, the term

. All provisions of thesé rules, except Rules 3-14
and 22-23, apply to the review or enforcement of an .
agency order. In these rules, “appellant” includes a. . §
petitioner or applicant, and “appellee” includes a, ' .

| "appellant” includes a petitioner and the term respondent. ..
| "appellee” includes a respondent in proceedings to
j review or enforce agency orders. : :
D
Committee Note -

The language of the rule is amended to make the rule more easily understood» In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make ster and *

terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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TITLE V. EXTRAORDINARY WRITS

Rule 21. Writs of Mandamus and Prohibition
Directed to a Judge or Judges'and Other
Extraordinary Writs"ar—- Y

TITLE V. EXTRAORDINARY WRITS

Rule 21. Writs of Mandamus and
Prohibition, and Other
Extraordinary Writs

1

) Mandamus or prolnbmon to a Judge or Jud ,

(a) Mandamus or Prohlbxtmn to a Court.

Peutmn, Fxlmg, Semce, and Docketmg

(1) A party ﬁenuomng for a writ of mandarnus |
or prohlbmon dlrected to a court must file a ¥
" petition with the circuit clerk with proof of

service on'all partles to the proceedmg in
the trial court. The party must also provide
a copy to.the tnal court Judge All parties
to the proceedmg n the trial court other
than the petitioner are respondents for all
purposes.

\ 4

(2) (A) The petition must be titled “In re [name =
of petitioner].” émj
(B) The pétition must state: s

e,

(1) the relief sought;
P'W\,
(ii) the issues presented; "
(iii) the facts necessary to understand n*
the issues presented by the =

petition; and

(iv) the reasons why the writ should
issue.

(C) The petition must include a copy of any
order or opinion or parts of the record .
that may be essential to understand the L
matters set forth in the petition.

(3) Upon receiving the prescribed docket fee, &

the clerk must docket the petition and
submit it to the court. g
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(@) Mandamus or Prohibition to a Court: Petition, /
Filing, Service, and Docketing.

(1) A party Dpetitioning for a writ of mandamus or
- prohibition directed to a court shall filea

Detition with the circuit clerk with proof of
service on all parties to the proceeding in the
trial court. The party shall also provide a copy
to the trial court judge. All parties to the
proceeding in the trial court other than the
petitioner are respondents for all purposes.

(2)(A) The petition shall be t;'tled “In re [name of
petitioner].” =~

(B) The petition shall state:
(i) the relief sought;
(ii) the issues preséni‘ed;

(iii) the facts necessary to understand the
- Issues presented by the petition; and

(iv) the reasons Why the writ should issue.

(C) The petition shall include copies of any
-order or opinion or Dparts of the record that
may be essential to understand the matters
set forth in the petition.

(3) When the clerk receives the prescribed docket
Jee, the clerk shall docket the petition and
submit it to the court.

1 Ty 1 3y M

[
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pinion that the writ should not be granted, it gh
order that.an answer to the petition be filed by 4
respondents’wjthin the time fixed by the orgef. |
shall be served by the clerk on the judge ot judges named
respondents and ong o »,

ieSbelow othg than the petmoner
shall also be deemed respdnde ‘
or more respondents may g
Ju‘dges named respondgats

3y and all parties
by letter but the petition shall not thereb e taken as

bfiefs are to be filed, if briefs are requ od, and
dte of oral argument. The proceeding shall be
ved preference over ordinary civil cases.

v trial ¢ 1 court judge to

) Demal Order Dlrectmg Answer, Bnefs,
Precedence

B

( 1) The court may deny the petition without an
" answer. Othermse it must order the .

respondent, 1f any, to answer thhm a fixed |
tlme ) :

gﬁ_

‘i

(2) The clerk must serve the order to respond
' on all persons duected to respond

Aé ‘4

(S

(3) Two or more respondents may answer
- jointly. . dg(re.ss +he
pet

.+|an

(4) The - court of appeals may mv1te or order the
r may invite an
amicus curiae to do so. The tnal court

judge may request permission 04 7
but may not respeaq-unless invited-or
ordered to d\go by the court of appeals.
46 50
(5) I briefing or oral argument is requxred the
clerk must advise the parties, and when

v/ appropriate, the tnal court judge or amicus
Curiae. ‘

T'g—”%rsr

N
T ™y

g

=

(6) The proceeding must be given preference
over ordinary civil cases.

(7) The circuit clerk must send a eopy of the
v~ final disposition to the trial court judge.
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(b) Denial; Order Directing Answer; Briefs; /
Precedence.

(1) The court may deny the petition without an
answer. Otherwise, it shall order the
respondent, if any, to answer within a fixed time.

(2) The clerk shall serve the order to respond on all
persons directed to respand. ‘ ‘

(3)

" (4) The court of appeals may invite or order the

1 trial court judge to respond or may invite an
amicus curiae to do so. The trial court Judge
may request permission to respond but may not
respond unless invited or ordered to do so by the
court of appeals.

Two or more respondents may answer jointly.

If briefing or oral argument is required, the
clerk shall advise the parties, and when
appropriate, the trial court judge or amicus
curiae.

- 5)

(6)

The proceeding shall be given preference over
ordinary civil cases.

(7) The circuit clerk shall send a copy of the final
disposition to the trial court judge.

An
[

©)

ther extraordinary writs. Applicatig

(c) Other Extraordinary Wﬁts.,\f(pplication for
an extraordinary writ other than one
provided for in Rule 21(a) must be made by
filing a petition with the circuit clerk with proof
of service on the respondents. Proceedings on
the wsuehyapplication must conform, so far as is
practicable, to the procedures prescribed in Rule

Scribed in subdivisions (a) and (b) of this

21(a) and (b).

1)

r
i

3
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(c) Other Extraordinary Writs. Applicatz{;{far an
extraordinary writ other than one of those provided
for in subdivisions (a) and (b) of this rule shall be
made by filing a petition with the circuit clerk with
proof of service on the respondents. Proceedings on,

 such application shall conform, so far as is

' practicable, to the procedure prescribed in
subdivisions (a) and (b) of this rule.

papers |

(d) Form of Papers; Number of Copies. All
papers must conform to Rule 32(a)(1). An
original and opies must be filed unless
the court requires. the filing of a different.
number by local rule or by order in a particular
case. 1

T
(d) Form of Papers; Number of Copies. All papers 3
. may be typewritten. An original and three copies
.. shall be filed unless the court requires the filing of a,
:‘ { different number by local rule or by order in a j
| particular case. o i

[ \ Remoc’ﬁ— italics

Committee Note

The language and organization of the rule are am‘?ended‘to make the rule more easily understood.

| are intended to be stylistic only. E
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| In addition to changes made to improve the understl:anding, the Advisory Committee has changed
i language to make style and terminology consistent throughout the appellate rules. These changes
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TITLE VL. HABEAS CORPUS; |
PROCEEDINGS IN FORMA PAUPERIS

TITLE VI. HABEAS CORPUS;
PROCEEDINGS IN FORMA
PAUPERIS

“ Rﬁ‘l‘e‘:ZZ.“I-‘fabeas Corpos proceedfhgs

Rule 22 Habeas Corpus Proceedmg

(), Apphcaﬁon for the original wnt. -~ An
application for a writ of habeas corpus shall be made
to the approprlate dlStI‘lCt court. If application is
made to a circuit judge, the application will
ordmanly be tr